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PREFACE 

EGAL text books may be divided into two classes — 
those which are and those which are not intended 
solely for professional consumption. 



So far as the legal profession is concerned the law of 
maritime mortgage is amply covered by the various 
standard works on mortgages and on maritime law. 

But no one text book has yet attempted, so far as I am 
aware, to set out in a complete form the law upon the 
subject. I have endeavoured, therefore, in preparing this 
book, whilst bringing into prominence the special law by 
which maritime mortgages are affected, to give it its 
proper setting in the ordinary law of mortgage. By so 
doing, and by referring as I have done at length to 
many of the more important legal decisions, I trust 
that the greater assistance may be rendered to the 
non -professional reader. 

In addition there will be found in the Appendix a 
number of short statements of foreign law which have 
been collected in every case from foreign lawyers and 
which should, I think, prove of value in cases where a 
foreign ship is involved. 

BENJAMIN CONSTANT. 
London, 

October, 1923. 
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THE LAW 

RELATING TO THE 

MORTGAGE OF SHIPS 

CHAPTER I 
Property in a British Ship 

1. The law with regard to the property in ships is a branch 
of the common law relating to personal property. 

A ship is not, however, quite like an ordinary personal 
chattel : "It does not pass by deUvery, nor does the possession 
of it prove the title to it. There is no market overt in ships. 
In ordinary cases of purchases of property not purchased in 
market overt, the purchasers are bound to enquire into the 
title of the property purchased by them. They cannot shut 
their eyes and ears and claim the benefit of want of notice ; 
if they think proper to buy without inquiring into the title 
of the person from whom they buy, they must be held to be 
affected with notice of what would have appeared if the 
inquiry had been made." (a). 

It will, therefore, be obvious that the law relating to maritime 
mortgages, dependent as it is on questions of title, can be 
approached only as part of the general law affecting maritime 
property and that a general knowledge of the law of ownership 
is a necessary preliminary. 

Now ownership is a quesion of fact and may be acquired 
by contract or by operation of law. Again, ownership may 
be of two kinds. A man may be a legal owner ; by which is 

(a) Per Turner, L. J., in Hooper v. Gumm, L.R. 2 Ch. at p. 290. 

1 
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meant, the owner of an interest recognised by the common 
law of England, or he may be a mere equitable or beneficial 
owner. It will be seen later that the distinction between 
these last two kinds of ownership is one of very real importance. 

2. As regards ships of the most important classes much has 
been done towards securing' certainty of title by the system 
of compulsory registration, now mainly regulated by the 
Merchant Shipping Act, 1894 (6). This Act was passed in 
order to consolidate all previous Merchant Shipping Acts 
which were thereby repealed. It is the longest Statute on the 
Statute Book, and is for convenience divided into 14 Parts, 
the first of which, however, alone concerns our subject to any 
extent. 

Under the Act of 1894 (c) every British ship must, unless 
exempted from registry, be registered, and no ship will, unless 
registered, be recognised as a British ship. 

Thus it becomes necessary to see successively : 

1. What is a ship. 

2. What ships are British ships, and 

3. What British ships are exempted from 

registry. 

3, The word ship is defined by the Act of 1894 (d) as 
" including every description of vessel now in navigation, not 
propelled with oars," a definition which gives Uttle assistance. 

However, the following classes of vessels have been held to 
be ships : 

A barge used for dredging purposes having no means of 
propulsion (e). 

A fishing coble of 10 tons burden 24 feet in length 
decked forward only and with movable masts and sails (/). 

A barge constructed with two short masts fitted as 

derricks, with gaffs for discharging cargo and carrying 

small triangular saUs and a jib to enable her to run before 

the wind but otherwise incapable of navigation as a sailing 

vessel (g). 

(6) 57 and 58 Vict C. 48. 
(c) Sect. 2. 
{d^ Sect. 742. 

\e) The Mac, 7 P.D. 38 and 126. 
(/) Ex -parte Ferguson, L.R. 6 Q.B. 280. 
\g) St. John Commissioners v. Cumberland 
A.C. 208. 



Railway, etc (1910), 



PROPERTY IN A BRITISH SHIP 3 

A sea-going steel hopper barge fitted with a rudder, 
but without means of propulsion (h). 

A motor boat which plied for hire between two points 
on a tidal river 1| miles apart (i). 
On the other hand the following have been held not to be 
ships : 

A dumb barge {/). 

A vessel which had been registered as a ship, but which 
for four years had been used as a coal hulk (k). 
A gas float moored as a beacon (/). 
A newly launched vessel into which no engine boilers 
or machinery had yet been fitted (w). 

An electric launch used for public pleasure on a small 
artificial lake (n). 
The effect of these decisions would seem to be that the word 
ship means a vessel capable of navigation and used for 
the carriage of cargo or passengers. 

4. The expression British ship is more satisfactorily Definition of 
defined by the Act (o), and means a ship which is wholly owned shS^**'^ 
by persons of the following classes : 

(a) Natural born British subjects ; 

(b) Persons naturalised ; 

(c) Denizens by letters of denization, or 

(d) Corporations established within and whose principal 
place of business is within the Dominions ; 

provided that no natural born or naturalised subject or 
denizen who has become a subject of a foreign State is 
qualified to own a British ship unless he takes the oath of 
allegiance to the British Crown and is resident within or 

(A) The Mudlark (1911), P. 116. 

(») Weehesv. Ross (1913). 2K.B.229 ; a.ndseeCorbettv.Pearce{1904), 
2 K.B. 422. 

(j) Everayd v. Kendall, L.R. 5 C.P. 428. 

(k) European Mail v. P. and 0., 14 L.T. 704 ; and see The Craighall 
(1910), P. 207 ; The Upcerne (1912), P. 160 ; 3.nii Manchester Ship Canal 
V. Horlock (1914), 2 Ch. 199. 

(0 Wells V. Owners of Gas Float Whitton No. 2 (1897), A.C. 337. 

(*») The Anddlusian, 3 P.D. 182. It is to be noted that under 
Sect. 6 of the Act no vessel can be registered until she has been 
certified by a surveyor. 

{n) Mayor of Southpqrt v. Morris (1893), 1 Q.B. 359. This decision 
seems to have turned upon the limited use to which the launch was in 
fact put. But it is questionable how far this is a true test. 

{o} Sect 1. 
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partner in a firm which carries on business within the 
Dominions. 

On this definition it will be sufficient to call attention to the 
recent case of The Polzeath {/>). There the Lynn and Hamburg 
Steamship Company were the registered owners of a steamship. 
The owners were an English company, and at one time its 
principal place of business was admittedly in this country. 
Its issued capital consisted of 1,610 shares held by 14 persons, 
one of whom, holding a majority of the shares, was chairman 
of directors, and, in fact, managed and controlled the Com- 
pany's affairs. This person, though a naturalised subject, had 
for some years been residing in Hamburg, from which place 
he conducted the Company's business. The Commissioners 
of Customs, acting under Section 76 of the Act, asked for a 
declaration of forfeiture of the ship, and Bargrave Deane, J., 
in giving judgment, said : "To decide the true character and 
entity of a business or company you must ascertain where the 
motive or directing force comes from, where the real life is, 
and not where the limbs move to give effect to that living motive 
power." He decided on the facts that this Company's princi- 
pal place of business was in Hamburg, and the Court of Appeal 
upheld his decision. 

Ships 5. Lastly, we have to see what British ships are exempt 

rS'Sfatior from liability to register. They are : 

(a) Ships not exceeding 15 tons burden {q) employed 
solely in navigation on the rivers or coasts of the 
United Kingdom or of some British possession 
within which their owners reside {r) 

(b) Ships not exceeding 30 tons burden {q) and not 
having a whole or fixed deck, employed solely in 
fishing or trading coastwise on the coasts of New- 
foundland or in the Gulf of St. Lawrence (r). , 

* (c) Ships belonging to the Crown (s). 

Although ships within these first two excepted classes are 

{p) 1916, P. 117 and 241. See also The St.Tudno (1916), P. 291 ; 
and The Hamborn (1918), P. 19. 

(g) i.e., net tonnage. See The Brunei (1900), P. 24. 

Ir) Sect. 3. 

[s) Sect. 741. Under Sftct. 80 of the Act of 1906 the Crown may 
by Order in Council make regulations with respect to the manner in 
which ships (not forming part of the Royal Navy) which belong to the 
Crown may be registered. 
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not bound to be registered, it very frequently happens that 

they are made the subject of registration in order that the 

benefits 'and privileges attaching to registered ships under the 

Merchant Shipping Acts may be enjoyed in regard to them. 

This voluntary registration does not, however, necessitate 

conformity with the provisions of the Act on their transfer or 

mortgage (t). 

On this point as to what ships are included in the Act 

reference may be made to the decision in the case of the Union 

Bank of London v. Lenanfon (u). There a ship had been buUt 

by a British builder to the order of a foreigner, and delivery 

was to be made at a foreign port. After completion but before 

delivery the builder assigned the ship, by an assignment which 

was never registered, to the plaintiff bank to secure advances. 

On a question as to whether this assignment passed the legal 

property in the ship the Court held that the ship was never 

intended to be a British ship, and was, therefore, not one to 

which the Act was meant to apply and that the assignment was, 

therefore, effective as passing the legal property in her to the 

plaintiffs. 

6. We have now seen what vessels must be ' registered P'^^y °* 

c\.cffistr3>rs> 
under the Act and can deal with the provisions in the Act 

regarding them. -The persons appointed {v) to act as registrars 

are : 

i. At ports in the United Kingdom, the Chief Officer 

of Customs. 

ii. In Guernsey and Jersey, the Chief Officer of Customs, 

together with the Governor. 

iii. In Malta and Gibraltar, the Governor. 

iv. At Calcutta, Madras and Bombay, the Port Officer. 

V. At any other ports in a British possession, the Chief 

Officer of Customs, or, if there is no such person, the 

Governor or his nominee. 

vi. At ports of registry established by Order in Council 

under the Foreign Jurisdiction Act, the person 

named in such Orders {w). 

{t) Manchester Ship Canal v. Horlock (1914), 2 Ch. 199. 
(M) 3 C.P.D. 243. 
(jj) Sect. 4. 

(w) Sect. 88. Ports of registry have been established at Shanghai, 
Lanaca and Old Calabar. 
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vii. At any ports in a British possession, other than the 
Channel Islands or Isle of Man, the Crown may by 
Order in Council declare the description of persons 
to act as registrars (x). 
It is the duty (y) of these registrars to keep a register book 
which is open to pubUc inspection on payment of the pre- 
scribed fee {z). For the purpose of this register book a ship 
is divided into 64 shares and not more than this number of 
persons may be registered as owners of any one ship. This 
does not, however, prevent persons, not exceeding five in 
number, from being registered as joint owners nor does it affect 
any beneficial title in a ship [a). 
Registration, 7, Xhe procedure on registration may be briefly set out : 

The ship must be surveyed by a surveyor of ships, her 
tonnage ascertained, and the surveyor's certificate sent to the 
registrar. The ship must have her name marked on each bow, 
and her name and port marked on her stern, her official number 
and registered tonnage cut on her main beam and a scale 
denoting her draught marked on each side of her stern and of 
her stern-post (b). 

Application is then made to the registrar (c) accompanied 
by a declaration by the person or persons desiring to be 
registered as owner (d), and, in the case of a first registration, a 
certificate by her builder (e). On completion of these pre- 
liminaries the registrar (/) enters in his register book the 
following particulars of the ship : Her name and port, her 
particulars £is contained in the surveyor's certificate, her 
origin and the names and descriptions of her registered owners, 

(*•) Special Orders in Council have been made dealing with Singapore, 
Penang, Malacca and Tasmania. 

(y) Sect. 5. 

{z) Sect. 64. The fee is fixed by the Commissioners of Customs as 
not exceeding Is. 

(a) Sect. 5. 

(6) Sect 6 and 7. 

(c) Sect. 8. 

(d) Sect. 9. The registrar is empowered under Sect. 60, with the con. 
sent of the Commissioners of Customs, to dispense with any particulars 
required to be stated in the declaration which may be shown to be 
unreasonable in particular cases. Declarations on behalf of lunatic 
or infant owneirs are provided for by Sect. 55. See P. 19 post. 

(e) Sect. 10. In the case of a foreign-built ship it is sufficient if 
the appUcant for registration declares that he is unable to procure the 
builder's certificate. 

(/) Sect. U. 
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together with the proportions in which they are interested. 
No notice of any trust may be entered on the register or be 
received by the registrar {g). On registry, the ship belongs 
to the port at which she is registered, though her port may 
_ subsequently be changed on the application of all persons 
whose names appear in the register as interested in her, whether 
as owners or mortgagees (//). 

8. The ship being registered, the registrar grantg a certi- 
ficate of registry containing the particulars of the ship as 
entered on the register. This certificate must be used only 
for the lawful navigation of the ship, must be delivered up to 
any person entitled to its custody and cannot be detained by 
reason of any lien, charge or interest claimed by any mort- 
gagee or other person in the ship (/). 

Any change of master (j) or change which may occur in the 
legal ownership of the ship (A) will appear by endorsement on 
the ship's certificate of registry, the master being under a duty 
in those events to deliver the certificate to the registrar for the 
purpose. 

The certificate must also be delivered up to the registrar 
whenever a registered ship is so altered as no longer to corre- 
spond with the particulars of her tonnage or description as 
entered on the register so that the alteration may be endorsed 
upon the certificate or a new certificate granted (l). 

Where a certificate of registry is lost, mislaid or destroyed 
whilst the ship is abroad (m), or where a ship becomes the 
property of persons qualified to own a British ship whilst she 
is outside the British Empire («), a provisional certificate may 
be obtained by the master from a registrar or British consular 
officer. 

9. In order to transfer property in a British ship registered 
under the Act a prescribed form of transfer had formerly to be 
employed. The Act of 1894, however, contains an express 



Certificate of 
Registry. 



Transfer of 
British ship. 



(g) Sect 56. 
{h) Sect. 13 and 53. 
(i) Sect. 14 and 15; 
cited /)osi page 13. 
{j) Sect. 19. 
(ft) Sect. 20. 
(/) Sect. 48-50. 
(m) Sect 18. 
(») Sect 22. 
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provision (o) that without prejudice to the powers of dis- 
position and of giving receipts conferred by the Act upon 
registered owners and mortgagees, interests arising under 
contract or other equitable interests may be enforced by or 
against owners or mortgagees in respect of their interest in the 
same manner as in respect of any other personal property. 

The transfer of property in a registered British ship, how- 
ever, otherwise than in accordance with the procedure laid 
down in the Act, can confer upon the transferee but a bare 
equitable interest in the ship transferred, and this interest is 
one, as we shall see later, which is liable to be defeated not 
only by a subsequent transfer (^) or mortgage (q) duly regis- 
tered under the Act, but also by the existence pf any prior 
rights in equity affecting the title of his transferor (r). In 
order to transfer the property in a registered British ship so as 
to confer a legal interest therein upon the transferee the 
transfer must be in the form prescribed by the Act and the 
transfer must be duly registered (s). The form required by the 
Act is known as a Bill of Sale and wiU be found set out in the 
Appendix to this book and no transfer can be registered unless 
it is substantially in the required form. 

On application to the registrar to register a Bill of Sale the 
Bill itself must be submitted, together with a Declaration by 
the transferee as to his qualification to own a British ship (t). 

Where property in a registered ship is transferred to a person 
who is not qualified to own a British ship, no registration of the 
transfer can, of course, take place, and the transfer can there- 
fore be carried through by any mode of assignment which may 
be desired. In such an event it is the duty of every owner of 
the ship or share therein to give notice of the transfer to the 
registrar (u) in order that he may close the register. 

It should be added that under the British Ships (Transfer 

(o) Sect. 57. 

ip) The Horloch, 2 P.D. 243. 

Iq) The Eastern Belle. 33 UT. 214; Barclay v. Poole {1907), 2 Ch. 284. 

(V) See The Venture (1908), P. 218; Burgis v. Constantine (1908), 
2 K.B. 484. 

(s) Sect. 24. 

(<) Sect. 25 and 26. It should also be noticed that under Reg. 39 
C.C. of the Defence of the Realm Regulations it is an offence to purchase 
or to enter into any agreement or negotiations for the purchase of a 
ship without permission in writing from the Shipping Controller. 

(M) Sect. 21. 
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Restriction) Acts of 1915 and 1916 the transfer of a registered 
British ship or any share therein to any person not quahfied 
to own a British ship or to a foreign controlled company (v) 
without the approval of the Board of Trade (w) is of no effect 
and it is further provided that where the owner of a British 
ship ceases to be a British subject or becomes a foreign con- 
trolled company the ship is subject to forfeiture under the 
Merchant Shipping Act, 1894 (x). The British Ships (Transfer 
Restriction) Acts remain in force during the continuance of 
the war and a period of three years thereafter. 

Provision is also made by the Act (y) to meet the case of the 
sale of an entire ship which at the time of the sale is out of the 
country in which her port of registry is situate by means of a 
certificate of sale which is granted by the registrar at the ship's 
port of registry on the application of her registered owner, and 
which authorises a named agent to dispose . of the ship in 
accordance with the directions there given. The issue of a 
certificate of sale is entered upon the register. 

10. Apart from transfer, a change of ownership in a regis- Transmission 

tered ship may take place by transmission. This occurs when ■ °^ property 
... -,, / ,,■■., • , , ma British 

the property is transmitted on the death, marriage or bank- ship. 

ruptcy of a registered owner, or otherwise occurs by operation 

of law independently of any bargain or agreement between 

parties. 

Here again the Act provides (z) for the registration of the 
change of ownership and the endorsement of the certificate 
of registry in cases where the transmission is to a qualified 
person, and, where the transmission is to a person not qualified 
to own a British ship, for sale of the property transmitted under 
an order of the Court (a). 

On the loss of a registered ship or where such a ship is taken. 
by the enemy, broken up or transferred to an unqualified person, 
the register is closed by the registrar without prejudice, how- 
ever, to existing mortgages or certificates of mortgage (6). 

(v) See definition in Sect. 1, Subsect. 2 of the 1916 Act. 
{w) The functions of the Board of Trade under these Acts are in 
practice performed by the Shipping Controller. 
(x) See Sect. 2 of the 1916 Act. 
ly) Sect. 39-42 and 44-46. 
(z) Sect. 27. 
{a) Sect. 28. 
(6) Sect. 21 and Merchant Shipping Act 1906, Sect. 52. 
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We have seen what ships need not be registered under the 
Act. The transfer of the legal property in such ships is not 
governed by any limitation such as is imposed in regard to 
registered ships (c) and may be effected in any way which will 
operate legally to assign property in personal chattels (d). 

11. Before leaving this general review of the law reference 
must be made to the rights of property in a ship which is 
under construction. 

Where a seller agrees to manufacture goods for a buyer the 
general rule of law is that prima facie the property in them 
remains in the seller until the goods have been finally com- 
pleted and both seller and buyer have agreed to the goods being 
appropriated to the contract (e). 

But " where it appears to be the intention, or in other words, 
the agreement, of the parties to a contract for building a ship, 
that at a particular stage of its construction the vessel so far 
as then finished shall be appropriated to the contract of sale, 
the property in the vessel as soon as it has reached that stage 
of completion will pass to the purchaser and subsequent 
additions made to the chattel thus vested in the purctiaser 
will accessione become his property" (/). 

In Wood V. Bell (g) a shipbuilder named Joyce had con- 
tracted to build a steamship for the Plaintiff for £16,000, 
which was to be paid in four equal instalments on specified 
dates with a proviso in each case that the work on the ship 
had reached a certain stage. The building was started in 
March, 1854, and was supervised by the Plaintiff's super- 
intendent who objected to any materials being used which 
might not be of suitable quality and ordered alterations from 
time to time. In November, 1854, the Plaintiff's name was 
at his request punched by Joyce on a plate riveted to the keel 
of the ship and at about the same time the Plaintiff urged 
Joyce to execute an assignment of the ship which, however, 
the latter decUned to do on the ground that he would thereby 
be " signing himself and his creditors out of all he possessed." 

(f ) This is so whether a ship is in fact registered or not. See Benyon 
V. Cresswell, 12 Q.B. 899. 

(d) Union Bank ofLondonw. Lenanton, 3 C.P.D. 243. 

(e) Sale of Goods Act, 1893, Sect. 16 and 18 ; and see Clarke v 
Spence, 4 A. & E. 448. 

(/) Per Lord Watson in Seath v. Moore, 1 1 A.C. at p. 380. 
(?) 6 E. & B. 355. 
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In the following month Joyce became bankrupt, the ship then 
being on the slip in frame not decked and about two-thirds 
plated, and the Plaintiff having paid most of the instalments. 
It was held that the property in the ship had vested in the 
Plaintiff, the Court attaching particular importance to the 
punching of the Plaintiff's name on her keel. In referring to 
this and other cases (h) Lord Watson, in the subsequent case 
of Seath v. Moore (i), said : "It appears to me to be the 
result of these decisions that such an intention or agreement 
{i.e., to appropriate at a particular stage of its construction and 
before completion) ought, in the absence of any circumstance 
pointing to a different conclusion, to be inferred from a pro- 
vision in tHe contract to the effect that an instalment of the 
price shall be paid at a particular stage, coupled with the fact 
that the instalment has been duly paid and that until, the 
vessel reached that stage the execution of the work was 
regularly inspected by the purchaser or someone on his behalf. 
I do not think it is indispensable in order to sustain that 
inference that there shall be a stipulation for pajmient of an 
instalment in the original contract, or that the stipulated 
instalment shall have been actually paid. The absence of 
these considerations, which are in themselves of great im- 
portance, might, in my opinion, be supplied by other circum- 
stances." 

It is a question of fact depending upon all the circumstances 
of each particular case at what stage of a ship's building the 
property in her is intended to pass and also whether that stage 
has been reached (j). 

It should be added that inasmuch as an unfinished ship 
cannot be registered under the Merchant Shipping Ax;ts no 
special form of disposition need be observed so long as the 
provisions of the Sale of Goods Act are satisfied. 

(h) viz. : Woods v. Russel, 5 B. & Aid. 942 ; Clarke v. Spence 4 A. & 
E. 448 ; and Laidler v. Burlinson, 2 M. & W. 602. 

(j) II A.C. 350. See also Anglo-Egyptian Navigation Co. v. Rennie, 
44 L.J.C.P. 130. 

ij) See Laing v. Barclay, Curie &- Co., Ltd. (1908), A.C. 35. 



CHAPTER II. 

Formation of Mortgage. 

12. It has been pointed out in the previous chapter that a 
British ship is a personal chattel the property in which is 
governed by the ordinary law of personal property, subject, 
however, to the special statutory provisions of the Merchant 
Shipping Acts, and the distinction between legal and beneficial 
or equitable interests has been noticed. 

Just as the property in a British ship may be transferred 
from one person to another so a British ship may be charged or 
mortgaged, by any method recognised by the law of personal 
property, and the mortgage will be good as between the 
mortgagor and mortgagee. 

But where the subject matter of a mortgage is a registered 
British ship, or a share therein, the mortgage must be sub- 
stantially in the form prescribed by the Act of 1894, and must 
be registered in order that the mortgagee may acquire a legal 
interest protected by the Act. 

It may here be useful to distinguish the following classes 
of mortgages : 

(i) A mortgage by an owner of a ship which is not 

registered under the Act. 
(ii) A mortgage by a person who is the owner of a 
registered British ship though not registered as 
owner and who, therefore, possesses a mere bene- 
ficial interest (a). 
(iii) A mortgage by a person who is the registered owner 
of a British ship which mortgage, however, is not 
registered ; and 

(a) A mortgagee from a mere beneficial owner cannot register his 
mortgage even though in the form prescribed by the Act. See Chasteau- 
neuf V. Capeyron, 7 A.C. 127. 

12 
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(iv) A mortgage by a registered owner in the form pre- 
scribed by the Act, and which is duly registered. 
Further, under the British Ships (Transfer Restriction) Acts 
of 1915 and 1916, which remain in force for the period of the 
war and three years thereafter, a valid mortgage of a registered 
British ship may be granted to a person not qualified to own a 
British ship or to a foreign controlled company only with the 
approval of the Board of Trade. It is to be assumed that this 
restriction apphes equally to all mortgages, registered and 
unregistered, 

13. Little need be said with regard to the mortgaging of 
ships which are not registered under the Act. Such mortgages 
require no registration either imder the Merchant Shipping 
Acts or Bills of Sale Acts (6) in order to make them efiective 
as passing the legal interest to the mortgagee. 

It should also be observed with regard to a ship which, 
though exempt under the Act from registration, is, in fact, 
registered under the Act, that the legal ownership can be 
transferred without the necessity of a duly registered Bill of 
Sale (c), and it would appear that a mortgage of such a ship 
need not comply with the provisions of the Act in order to 
create a legal interest in the ship (d). 

14. As regards the second and third classes of mortgages 
referred to on the previous page, the interest of the mortgagee 
is merely an equitable one. No difficulty arises as to their 
formation, and, indeed, they may be created by the mere 
deposit by the registered mortgagee of a ship of his instrument 
of mortgage (e) or by the mere deposit of the builder's certifi- 
cate (/). An exception, however, arises with regard to a deposit 
of the certificate of registry. In the case of Wiley v. Crawford 
(g), the Plaintiff was the owner and master of the Pacific, which 
on AprU 1, 1858, was on the point of sailing from North Shields 

(6) Bills of Sale Act 1878, Sect. 4. The exception created by this 
Section extends to any " ship " or " vessel " and has been held to 
apply to a dumb barge and to an unfinished ship in a builder's yard. 
See Gapp v. Bond, 18 Q.B.D. 200; and ex parte Winter re Softley, 
20 Eq. 746. 

(c) Benyon v. CressiloeU, 1 2 Q.B. 899, referred to in note (c) on page 1 0, 
ante. 

(d) Union Bank of London v. Lenanton, 3 C.P.D. 243. 

(e) Lacon v. Liffen, 32 L.J. Ch. 315. 
if) Ex parte Winter re Softley, supra. 
(g) 1 B. & S. 253. 
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for Spain On that day a claim was made upon the Plaintiff by 
the Defendant in respect of another ship which had been owned 
by the Plaintiff. The Defendant threatened to arrest the 
Plaintiff unless this claim was met, and by way of compromise 
the Plaintiff agreed to deposit the Pacific's certificate of registry 
with the Defendant for five days to secure his not sailing for 
that period of time. Before those five days had elapsed the 
Plaintiff, desiring to sail in the Pacific, demanded the return 
of the certificate, which the Defendant refused. It was held 
that as under Section 50 of the Merchant Shipping Act, 1854 
(which is substantially re-enacted in Section 15 of the Act of 
1894) a certificate of registry may not be pledged or used for 
any purpose other than the navigation of the ship, the deposit 
was illegal and void and gave no right to the Defendant to 
detain it. 

15. The last class of mortgages is one which has beeji 
created by Statute- and is now mainly governed by the Act of 
1894, which regulates the creation of legal mortgeiges on 
registered British ships. 

Under that Act [h) mortgages, if in the form prescribed by 
the Act, may be registered by the registrar of the ship's port 
of registry, the mortgage itself being endorsed by the registrar 
with a memorandum recording the fact and the day and hour 
of registration. 

The date and hour of registration may very well be matters 
of supreme importance to the mortgagee as will be seen when 
we come to consider the rights of mortgagees more closely. 
It will, however, be sufficient for the moment to notice that the 
Act provides that mortgages shall be registered in the order in 
which they are produced to the registrar, and entitled in 
priority one over the other according to the date at which each 
mortgage is recorded in the register book, and not according to 
the dates of the mortgages themselves (i). 

As regards the form of the mortgage itself the Act provides 
(j) that this shall be in the form set out in the schedule to the 
Act or as near thereto as circumstances permit, and the form 
will be found set out in the Appendix to this book. 

(h) Sect. 31. 
(i) Sect. 33. 
(j) Sect. 31. 
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The mortgage deed must contain a description of the ship 
mortgaged sufficient to enable her to be identified with her 
description in the register. But where a ship was registered 
as the City of Bruxelles it was held that the description of her 
in a mortgage as the City of Brussels was sufficient to establish 
identity [k). 

With regard to the extent of the security comprised in the 
statutory form of mortgage a reference to the form set out in 
the Appendix will show that it is expressed to be upon the ship 
and upon her " boats, guns; ammunition, small arms and 
appurtenances." This has been held to cover all articles 
necessary to the navigation of the ship or to the prosecution 
of the adventure which were on board at the date of the 
mortgage, or, though not then on board, were subsequently 
brought on board in substitution for other such articles {]). 
The articles must, however, be specifically appropriated to the 
mortgaged ship, so that, where certain fishing boats were 
mortgaged and the mortgagees on taking possession claimed 
the nets and other fishing gear which had been used on board, 
but of which it appeared no particular nets or gear were used 
in connection with any particular boat, it was held that the 
nets and gear were not covered by the mortgage (m). It 
need hardly be stated that cargo will not be covered by such 
a mortgage even though the cargo is the property of the 
mortgagor (n). 

16. Although a mortgage of a British ship in order to be 
registered must be substantially in the form prescribed by the 
Act the mortgage may be, and frequently is, supplemented 
by a collateral agreement under which some further advantage 
is secured. 

" There is no rule in equity which precludes a mortgagee, 
whether the mortgage be made upon the occasion of a loan or 

(k) Bellv. Bank of London, 3 H. & N. 730. 

(!) Coltman v. Chamberlain, 25 Q.B.D. 328. 

(to) Ex parte Gould re Salmon, 2 Mor. 137. See also Armstrong v. 
McGregor, 12 Ct. of Sess. Ca. 4th series, '339 ; and Hull Rope Works v. 
Adams, 65 L.J.Q.B. 114. Articles not covered under a mortgage on a 
ship and appurtenances would require to be mortgaged by a separate 
instrument which must comply with the Bills of Sale Acts 1878 and 
1882, and be registered under those Acts. 

(n) Alexander V. Simms, 5 De G.M. & G. 57 ; and Langton v. Morton, 
11 L.J. Ch. 233. 
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otherwise, from stipulating for any collateral advantage pro- 
vided such collateral advantage is neither (1) unfair and un- 
conscionable, or (2) in the nature of a penalty clogging the 
equity of redemption, or (3) inconsistent with or repugnant to 
the contractual or equitable right to redeem." (o). 

It should be explained that an essential characteristic of a 
mortgage is the right of the mortgagor to redeem his property 
at any time after the date named in the mortgage as the date 
for repa37ment of the mortgage debt until the mortgage is fore- 
closed or the property sold, and a term, whether in the mortgage 
itself or in an indepaident agreement, which impedes or pre- 
vents the mortgagor in the exercise of this right may be a clog 
on the equity of redemption, and therefore invalid and un- 
enforceable ip). 

The Courts will not, however, interfere in every case of 
interference with the due exercise of the mortgagor's right to 
redeem. 

A mortgage almost invariably fixes a date for the repay- 
ment of the mortgage debt and not infrequently there is a 
stipulation that the mortgagor shall not redeem imtil a much 
later date. Provided this stipulation is reasonable in all the 
circumstances it is binding upon the mortgagor. 

The test to be applied in order to ascertain whether any 
given term is a clog is : " Did the mortgagees make a bargain 
such that the right to redeem was cut doAvn, or did they simply 
stipulate for a collateral undertaking, outside and clear of the 
mortgage ? The question is, in my opinion, not whether the 
two contracts were made at the same moment and evidenced 
by the same iastrument, but whether they were in substance 
a single and undivided contract or two distinct contracts." {q). 

So long, therefore, as the principle of clogging is not offended, 
a mortgagee may and usually does supplement his rights under 
his mortgage by securing for himself further rights under a 
separate agreement. Thus, an independent mortgage may 
be entered into on the insurance policy of the mortgaged 

(o) Per Lord Parker in Krelginger v. New Patagonia Meat and Cold 
Storage Company (1914), A.C. 25 at p. 61. 

(p) Biggs V. Hoddinott (1898) 2 Ch. 307 ; Fairclough v. Swan Brewery 
(1912), A.C. 565. 

(j) Per Viscount Haldane, L.C., in Krelginger' s case stipra at p. 38. 
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ship (r), and in The Benwell Town (s) letters wei-e exchanged 
between the mortgagors and mortgagees of a sliip by which 
it was agreed that the mortgagees should be paid a com- 
mission of 2 per cent, in respect of advances over a certain 
period of time. These letters were held to be a valid col- 
lateral agreement. 

17. Freight, again, is very commonly the subject of a Assignments 
collateral agreement. As will be seen in the next chapter, a o* freight, 
mortgagee acquires no i-ight to the freight earned by the 
mortgaged ship unless and until he enters into possession of 
her. The freight may, however, be assigned separately from 
the ship so that the assignee as between himself and his 
assignor acquires a right to the freight, independent of taking 
possession of the ship (<). But unless the reqxurements of the 
Judicature Act 1873 are satisfied the assignee will get a mere 
equitable title to the freight which though good as against his 
assignor may be defeated (m) by a person who has acquired 
a legal right to the freight or by one who holds a prior equitable 
right to it. 

In order to confer a legal right upon an assignee an assign- 
ment must comply with the requirements of Section 25 of the 
Judicature Act 1873. 

The effect of that Act is that where an absolute assigimient 
of freight has been contracted for by an instrument in writing 
under the hand of the assignor (not purporting to be by way 
of charge only) (v) notice in writing of the assignment may be 
given by the assignor to the person by whom the freight is 
payable, and thereby the legal right to the freight vests in the 
assignee as from the date when such notice was received (a*). 

Where a registered ship and her freight are respectively 
mortgaged and assigned by the same instrument and the 

(r) Siuaa and McCUUand's Graving Dock v. Marititne Insurance 
Cotttpanv (1917), 1 K.R 116. 

(s) 8 Asp. M.C. 13 ; and see LaiigtOH v. Hortou, 1 1 L.J. Ch. 233, and 
form of supplementary ascreement in the Appendix. 

(«) Gardngr v. Lachlan. 4 My. &. Cr. 129. 

(u) Sec- post page. 

(p) Sect 25 of the 'Judicature Act 1873. An assignment of a debt 
upon trust to receive tiie amount and after retaining a certain sum due 
to pay the surplus to the assignor is an absolute assignment witliiu the 
section. BurliHSoii v. Hall. 12 Q.B.D. 347; and Tancred v. Delagoa 
Bay Hailtmy, 23 Q.B.D. 239. 

(») Bric« V. BaHHisttr. 3 Q.RD. 569. 

2 
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instrument cannot be registered because of non-compliance 
with the requirements of the Act with regard to the form of 
mortgages, it would seem that a valid equitable charge is 
created on the ship, and, assuming that the requirements of 
the Judicature Act are observed, a legal assignment of the 
freight also {x). 
Transfer and 18. To return now to the Act of 1894 ; a registered mort- 
oTmarteaBes ^^^^ ^^^ ^^ transferred by means of an instrument in the 
under the form prescribed in the Act and which will be found set out in 
the Appendix. This transfer may be registered and endorsed 
by the registrar in exactly the same way as the original mort- 
gage (y) and in this way alone can a transferee secure for him- 
self a legal interest in the subject matter of the mortgage 
transferred to him. If any other method of transfer is adopted 
the transferee will obtain a mere equitable interest. 

Again, a registered mortgage may be transmitted on the 
marriage, death or bankruptcy of the registered mortgagee 
or in other cases where a change of ownership occurs by opera- 
tion of law independent of transfer. The Act provides (z) 
that in all such cases the change of ownership may be regis- 
tered on the application of the person concerned. The applica- 
tion must be accompanied by a Declaration by the applicant 
identifying the ship and showing how the change of ownership 
occurred, and supported : 

1 . By a copy of the marriage register where the change 
of ownership occurred on marriage. 

2. In case of death, by Letters Probate or other 
authority constituting the applicant the personal repre- 
sentative of the deceased registered mortgagee, or 

3. Where the change of ownership occurred by reason 
of bankruptcy, by such proof as is required by a Court 
of Law of the title of persons claiming under a bank- 
ruptcy (a). 

In order to provide for cases where persons interested in a 

(«) Maestesr v. Gillespie, 1 1 Ves. 621 ; and Willis v. Palmer, 7 C.B.N.S. 
340. 

{y) Sect. 37. A transfer of a mortgage on a British ship is also 
subject to the provisions of the British ships (Transfer Restriction) 
Acts 1915 and 1916, for which see reference on page 13, ante. 

{z) Sect. 38 and 27. 

(a) See Bankruptcy Act 1914, Sect. 137 et seg. 
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registered ship are incapable, owing to infancy, lunacy or for 
any other cause, of making declarations or performing any 
other acts required to be done in connection with the regis- 
tration of mortgages and other instruments, the Act provides 
(b) that in such cases the necessary declarations and acts may 
be made and performed by the guardian, committee or other 
person appointed by the Court in the name and on behalf of 
the incapable person. 

This provision does not, it should be noted, authorise the 
dealing with the property or interests of registered owners or 
mortgagees who may be incapable by their guardians or other 
representatives. It merely provides the machinery by which 
the requirements of the Act may be observed in cases where 
such property or interests may otherwise properly be disposed 
of (c). 

19. As regards stamp duty : " Instruments for the sale, stamp Duty 
transfer or other disposition, either absolutely or by way of - ^^ . . 
mortgage, or otherwise, of any part interest share or property Fees. 

in a ship are exempt from all stamp duties " (d). 

It wovild seem that this exemption covers an assignment of 
freight (e), but doubts have been expressed (/) as to whether 
the exemption covers a mortgage from the owner of a mere 
beneficial interest in a ship. 

The fees payable on registration are governed by Section 3 
of the Merchant Shipping (Mercantile Marine Fimd) Act 1898, 
which fixes a maximum scale which will be found reproduced 
in the Appendix (g). 

No fees are payable in respect of vessels solely employed in 
fishing or sailing ships of imder 100 tons (h). 

20. It will have been noticed that the provisions of the certificates 
Act with regard to mortgages of British ships with which we of mortgage. 

(6) Sect. 55. 

(c) Michael v. Fripp, L.R. 7 Eq. 95. 

(d) Stamp Act 1891, Sched. 1 ; and M.S. Act 1894, Sect. 721. 
\e) Willis V. Palmer, 7 C.B.N.S. 240. ^ 

(/) Deddingtonv. Inland Revenue (1911), 2 K.B. 1001. 

(g) It will be seen that the scale is based upon tonnage. In Harrowing 
S. S. Co.v. Too/isj/ (1900), 2Q.B. 28, whereanumber of bills transferring 
shares in several ships were presented for registration, it was held that 
the fees were to be calculated on the total tonnage in each bill of sale, 
and not on the tonnage of each ship. 

{h) A sailing vessel is one in which sails are the principal motive 
,power. See Fraser v. Telegraph Construction Co., L.R. 7 Q.B. 566. 
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have so far dealt all require registration at the port of the ship's 
registry. 

A man, therefore, who advances money on mortgage in a 
foreign country and who may in consequence be xmable to 
make the necessary arrangements for the registration of his 
mortgage, would be liable to find his interest in the ship 
defeated by a subsequent registered purchaser or mortgagee. 

In order to meet such cases the Act provides (i) that a 
registered owner who is desirous of mortgaging his ship or 
share in a country other than that in which the ship's port of 
registry is situate may apply to the registrar at the ship's port 
of registry for a certificate of mortgage. 

The applicant must state the name of the person by whom 
the mortgage is to be effected, and, if he wishes to limit the 
authority which the certificate of mortgage wiU confer upon 
the person named in it, the maximum amount for which the 
ship or share may be mortgaged and the place where and the 
time within which the mortgage is to be effected. 

These particulars are all entered by the registrar in the ship's 
register and in the certificate of mortgage itself and the latter 
has also endorsed upon it particulars of any prior mortgages or 
certificates of mortgage which may appear in the ship's 
register (j). 

The certificate of mortgage is then sent to the person named 
upon it and constitutes his authority for mortgaging the ship 
or share. 

A mortgage (k) of the ship thus made by the person to whom 
it is addressed must (l) in order to confer a legal title upon the 
mortgagee be registered by endorsement on the certificate of 
mortgage by a registrar or British consular officer. 

Such a mortgage, if made in conformity with the directions 
contained in the certificate of mortgage and in good faith, 
cannot be impeached by reason of the registered owner dyiag 
before the date of the mortgage or of the person to whom the 
certificate was addressed becoming a bankrupt. 

(i) Sect. 39 and 41. 

(j) Sect. 42. 

(k) The Act does not expressly provide for the use of any particular 
form of instrument, but presumably a mortgagee under a certificate of 
mortgage could not insist upon registration unless his mortgage were 
in a form which complied with the ordinary provisions of the Act. 

(?) Sect. 43. 
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Where one mortgage only is effected under the certificate 
of mortgage it has priority over all mortgages of the same ship 
or share created subsequently to the date of the entry of the 
certificate of mortgage in the ship's register ; and if more than 
one mortgage is registered on the certificate of mortgage they 
rank inter se according to the dates on which they were regis- 
tered on the certificate. 

Subject to the foregoing the position of a mortgagee under a 
certificate of mortgage is identical with that of an ordinary 
mortgagee entered upon the register at the ship's port of 
registry, and on delivery of the certificate of mortgage to that 
registrar for cancellation particulars of any mortgage upon the 
certificate of mortgage which may remain unsatisfied , are 
transferred to the ship's register. 

In the event of the loss or destruction of a certificate of mort- 
gage the Act provides (m) that the registrar may, on proof 
to the satisfaction of the Commissioners of Customs that the 
certificate has in fact been lost and as to the extent to which the 
certificate had already been acted upon, either grant a new 
certificate or make such entries in the register book as would 
have been made but for the loss of the certificate of mortgage. 

A certificate of mortgage may be revoked («) on written 
application by the registered owner to the registrar by whom 
it was issued. Notice of such an application is sent by the 
registrar to the registrar or British consular officer at the place 
where the mortgage was to have been effected ; on receipt of 
this notice the fact is recorded by the registrar or British 
consular ofiicer receiving it, and thereafter the certificate of 
mortgage is deemed to be revoked and of no effect as regards 
any subsequent mortgage at that place (o). 

(♦») Sect. 45. 

(m) Sect. 46. 

(o) The effect of this provision is confined to legal mortgages. Where, 
therefore, a mortgage is granted to a mortgagee acting in good faith and 
in accordance with the directions contained in the certificate of mort- 
gage, the mortgagee would appear to have an equitable interest in the 
ship or share notwithstanding the receipt of notice of revocation of the 
certificate of mortgage and his consequent inability to register the 
mortgage. 



CHAPTER III. 

Rights and Liabilities of Mortgagors and Mortgagees. 

The Mortga- 21. • The effect of a legal mortgage is to pass the mortgagor's 
t°''edeem interest in the mortgaged property to the mortgagee, subject 
to the right of the mortgagor to redeem his property by paying 
off the mortgage debt with interest at any time a,fter the date 
specified in the mortgage as the date for repayment (a) provided 
the mortgage has not been foreclosed or the property sold under 
the mortgagee's power of sale. 

This right of redemption is of the essence of every mortgage 
transaction, and the doctrine of " clogging," which arises out 
of it, has already been noticed. 

Closely allied with the doctrine of clogging is the principle 
that the Courts will look to the real nature of a transaction, 
and, in order to determine whether or not a given transaction 
is one by way of mortgage, will seek to gather the intention of 
the parties, not only from the instrument itself, but also from 
all the circumstances surrounding the transaction, and wUl 
even admit parol evidence in cases where the real intention is 
in doubt. 

Accordingly, where (b) the owner of a ship transferred her 
by a bill of sale to secure an advance of £575 and the transferee 
duly registered the bill and obtained a new certificate of 
registry in her own name, it was held that the transaction was 
really one of mortgage iand that the rights of the parties were 
those of mortgagor and mortgagee. 

Again, in The Jane (c) the owner of shares in a registered 

(a) See further, as to a mortgagor's right to redeem, page 65 post. 

(6) JTayrfv.Bec*, 13C.B.N.S. 668. SeealsoGardnerv.Cazenove.lH. 
& N. 423; The Cathcart, 16 L.T. 211; and Langton v. Horion, 11 
L.T. Ch. 233. 

(c) 23L.T. 211. 

22 
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ship transferred them by way of bill of sale. The transferee 
did not register the bill for four years and then sought to have 
the ship sold and accounts taken as between himself and the 
owner of the remaining shares. It appeared that the transferee 
had on several occasions accepted part of the ship's earnings 
without reqxiiring to see vouchers or accounts and that the bill 
of sale had been given for an amount which had been exhausted 
by these payments. It was held that the transferee's conduct 
had been that of a creditor and not a part owner and that the 
bill of sale, though absolute in form, was intended as a se- 
curity only. 

22, One other matter arising out of th^ mortgagor's right consolida- 
to redeem his property must be noticed. *'°°' 

Where several mortgages, secured on different properties, 
are held by the same mortgagee (d) from the same mortgagor 
the mortgagee may consolidate his mortgages and refuse to 
allow the mortgagor to redeem one of them without redeeming 
them all, provided : 

i. One of the mortgages contains a clause expressly 

permitting consolidation. 
ii. The times fixed for repayment on all the mortgages 

have expired, and 
iii. The mortgagor did not assign his equity of re- 
demption under any of the mortgages sought to be 
consoKdated before the time for repayment (e). 

Not only must the mortgages sought to be consolidated be 
held by the same mortgagee of the same mortgagor. They 
must be held and granted in the same right. Thus, a mortgage 
cannot be consolidated with another mortgage granted by a 
trustee for the mortgagor (/). 

It has been held (g) that this doctrine of consolidation is 
contrary to the scope of the Bills of Sale Acts and although the 
question has never been referred to in any decided case in con- 
nection with registered maritime mortgages it would seem that 
the doctrine is equally beyond the scope of the Act of 1894. 

{d) Whether originally granted to the same mortgagee or not. Hughes 
V. Britannia Permanent Benefit Society (1906), 2 Ch. 607. 

(e) See Minterv. Carr (1894), 3 Ch. 498; and Pledge v. White (1896), 
A.C. 187. 

(/) Sharp V. Richards (1909), 1 Ch. 109. 

(/) Chesworth v. Hunt. 5 C.P.D. 266. 
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Where, however, mortgages are iinafected by the Act 
because of their equitable nature or of the fact of their subject 
matter not being a registered ship, the right to consoUdate 
may well arise (h). 

23. Whilst by virtue of a legal mortgage the mortgagor 
loses his property in the ship or share which is mortgaged, 
possession is retained by him and he remains dominus of the 
ship with regard to everything connected with her employ- 
ment. Accordingly, the Act of 1894 provides {i) that " except 
so, far as may be necessary for making a mortgaged ship or 
share available as security for the mortgage debt, the mort- 
gagee shall not by reason of the mortgage be deemed the owner 
of the ship or share, nor shall the mortgagor be deemed to have 
ceased to be owner thereof," and this applies equally to an 
equitable mortgage. 

The mortgagee is, therefore, free of the many duties and 
responsibilities which are placed by the Merchant Shipping 
Acts upon the owners of ships. 

Moreover, a mortgagee, as such, is not liable for the price 
of goods supplied on ship's account (j) or for the wages and 
disbursements of the master (k) or for any of the other expenses 
of running or maintaining the ship. 

In The Ripon City (No. 2) (I) Messrs. Furness, Withy and 
Co., as managing and majority owners of the ship, entered into 
an agreement with Messrs. Neil, McLean and Co., of Glasgow, 
under which the latter firm were to acquire the ship in pro- 
portion to the instalments of the purchase money paid by them 
to Messrs. Furness, who, in the meantime, were to remain 
owners. Possession of the ship was given to Messrs. Neil, 
McLean and £1,000 paid by them under the agreement against 
which Messrs. Furness transferred eight shares in the ship to 
Messrs. Neil, McLean. These eight shares were mortgaged 
to two mortgagees who were duly registered. 

{h) See further Fisher on Mortgages. Where the doctrine of con- 
solidation will be found more fully discussed. 

(i) Sect. 34. 

(;') Baker v. Buckle, 7 Moore 349. 

(k) Annettv. Carstairs, 3 Camp. 354 ; The Lyons, 57 L.T. 818. Where 
the mortgagee -was also the ship's broker, it was held in an action 
brought against him for the price of repairs which he had ordered to be 
carried out that his liability depended on the question as to the capacity 
in which he had given out the order. Castle v. Duke, 5 Car. and P. 359. 

(/) 1898, P. 78. 
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Whilst the ship was in the possession of Messrs. Neil, McLean 
liabilities were incurred, including a claim for wages and 
disbursements by the master, who issued a writ in rem claiming 
£1,900 for which amount Messrs. Furness gave bail and 
eventually settled the action. 

Messrs. Furness further paid £325 to secure the cancellation 
of a disadvantageous charter which had been made by Messrs. 
Neil, McLean, had the ship repaired and sold her to an Italian. 
Proceedings were then taken by two of the minority owners 
in which Messrs. Furness intervened and the mortgagees were 
added as parties. The question then arose as to whether in the 
distribution of the proceeds of the sale any deduction could be 
made as against the mortgagees in respect of the sums which 
Messrs. Furness had expended in order to free the ship from the 
maritime liens, to cancel the unprofitable charter and to put 
her in repair. 

It was held that no deductions could be made in respect of 
any of this expenditure on the ground that the mortgagees 
were not then in possession of the mortgaged property and had 
made no request to Messrs. Furness from which a promise to 
bear a share in the expense could be implied. 

It may be noticed that, although a mortgagee until he takes 
possession of the mortgaged ship has no control over her and 
incurs no liability in respect of her, he is always entitled to 
intervene and give bail in any proceedings which affect his 
security {m). 

The mortgagor, then, retains possession of the ship, and as 
long as his dealings with her " are consistent with the mort- 
gagee's security, as long as those deaHngs do not materially 
prejudice and detract from or impair the sufficiency of the 
security of the vessel as comprised in the mortgage, so long 
is there Parliamentary authority given to the mortgagor to 
act in aU respects as the owner of the vessel ; and if he has 
authority to act as owner he has, of necessity, authority to 
enter into all those contracts touching the disposition of the 
ship, which may be necessary for enabling him to get the full 
value and the full benefit out of his property. Whenever a 
mortgagee is in a position to show that the act of the mort- 
gagor prejudices or injures his security, then the Parliamentary 

(m) See The. Ringdove, Swab. 310. 
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declaxation that the mortgagor shall be deemed to be owner 
ceases to have any binding effect as against the mortgagee and 
the mortgagee is in a position to claim and exercise the full 
benefit and rights given to him by his mortgage ; but subject 
to that qualification, every contract entered into by the 
mortgagor remaining in possession is a contract which derives 
validity from the declaration of his continuing to be the 
owner " («). 

24. This brings us to the mortgagee's right to take pos- 
session of the mortgaged property covered by his mortgage. 
But it will be convenient before discussing the mortgagee's 
rights in regard to the mortgaged property to deal first with 
his personal rights against his mortgagor. 

A hiortgage almost invariably contains an express covenant 
to repay the mortgage debt on a certain date (o) together with 
interest at a certain specified rate and it also usually provides 
that in the event of the debt not being repaid on that date the 
mortgagor shall continue to pay interest at the same rate until 
repajmient (J>). If the mortgage provides for the payment of 
interest up to the date fixed for repayment but makes no pro- 
vision for the payment of interest thereafter, the Court will, 
in any redemption or foreclosure proceedings, allow the mort- 
gagor by way of damages an amount calculated on the normal 
mercantile rate of interest in respect of the period after the 
date fixed for repayment. 

Where a mortgage provided that interest should be payable 
half-yearly in advance on certain dates and the mortgagee sold 
the ship and received the proceeds of the sale three days after 
one of the half-yearly dates, it was held {q) that interest for 
three days only was due to him by the mortgagor. 

25. In addition to these personal rights of action against 

{n) Per Lord Westtitiry L. C. in Collins v. Lamport, 34 L.J. Ch. 196 
at p. 200. 

(o) Even though the mortgage contains no express covenant to repay 
this will be implied from the circumstances of the loan. King v. King, 
3 P. Wms. 358. 

(p) The mortgage may provide for payment of interest at a rate which 
may be reduced in the event of prompt payment. But apparently a 
provision by which the rate is to be increased on failure to make prompt 
payment is invalid as being in the nature of a penalty. Gregory v. 
Pilhington, 8 De G. M. & G. bl6 j and Wallingford v. Mutual Society, 
5 App. Ca. 685. 

(q) Banner v. Berrid?e, 18 Ch. D. 254. 
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the mortgagee under the convenants in the mortgage the mort- 
gagee has certain rights over the property comprised in his 
mortgage which can be enforced in the event of default on the 
part of the mortgagor. 

All these remedies of a mortgagee are concurrent, and he may 
pursue them all at the same time if he so desires. But a mort- 
gagee who commences foreclosure proceedings in one Division 
of the High Court is not entitled to bring a personal action 
against his mortgagor in the King's Bench Division so long 
as the foreclosure proceedings are pending and to do so would 
be an abuse of legal process (r). 

These rights in respect of the mortgaged property, or rights 
in rem as they are called, are of the essence of a mortgage, and 
the right to take possession of the mortgaged property is the 
most important. 

26. Not only may a mortgagee take possession of the Right to 

mortgaged property when default is made by the mortgagor *^^^ 

, , J , , possession of 

under the express terms of the mortgage. He may also take mortgaged 

possession, even where there has been no such default, if the property. 

action of the mortgagor is such as materially to imperil his 

security. This is often a difficult question to determine. 

The mere fact that a mortgaged ship is about to put to sea 
or that she has been engaged under a charter-party which will 
take her out of the jiuisdiction and so render it more difficult 
for the mortgagee to enforce his security is no ground upon 
which to base a claim to possession (s). 

Most of the reported cases on this point are cases in which the 
right to take possession has been based upon the fact of the 
mortgagor having become involved in financial difficulties. 
, In Johnston v. Royal Mail Steam Packet Company (t) the 
mortgaged ship was engaged as one of a fleet of steamships 
under a five years' agreement for the carriage of mails/ and 
merchandise. On the mortgagor's going into liquidation the 
mortgagees were held entitled to take possession of the ship. 

In Laming an^ Co. v. Sealer (u) a ship owned by Messrs. 

{r) Williams v. Hunt (1905), 1 KB. 512. Further, if after a mortga- 
gee has obtained an order absolute foreclosing his mortgage, he sues 
Sie mortgagor on his covenant for repayment, the Court will re-open 
the foreclosure proceedings. Lockhart v. Hardy, 9 Beav. 349. 

(s) The Maxima, 39 L.T. 112; The Fanchon, 5 P.D. 173. 

(«) 37 L.J.C.P. 33. 

(m) 16 Ct. of Sess. Ca. 4th Series 828. 
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Hunter and Co. was mortgaged for £1,350 and prior to sailing 
under a charter for a voyage from the United Kingdom to the 
Mediterranean and back was put by her owners into the hands 
of Messrs. Ramage and Ferguson, of Leith, for repair. The 
owners were unable to meet the shipwrights' account, and 
thereupon the mortgagees were called in and it was agreed 
that the mortgagees should increase this mortgage to £2,650, 
that the shipwrights should accept £1,300 in cash and a second 
mortgage for £500 on the ship, and that the owners should 
take out and maintain a policy on the ship for £4,000 in the 
names of the mortgagees. The owners failed to take out this 
poUcy and the mortgagees took possession of the ship. " It 
is plain enough," said the Judge, " that the mortgage was in 
jeopardy. The owners were in great pecuniary embarrass- 
ment and could not meet the cost of repairing the ship. 
Further, the owners had become bound to effect an insurance 
in the name of the mortgagees, which they did not do, and 
which, so far as I judge from the evidence, they were never in 
a position to do." 

Again, in De Maitos v. Gibson (v) the Allerton was purchased 
by one Currey who, in order to pay for it, raised £1,050 on 
mortgage of her with the defendant. He then chartered her 
to carry a cargo of coals from the Tyne to Suez. After taking 
in her cargo she sailed and got as far as Penzance, where she 
put in for repairs to her hull. Her cargo was discharged and 
she was handed over by her master to a shipwright. Diffi- 
culties, however, arose as to who was going to be responsible 
for payment of the shipwright's account and the work was 
actually suspended when the mortgagee stepped in, took 
possession of the Allerton and undertook to pay for the repairs. 
The Judge found that had the mortgagee not done this the 
repairs would probably have never been completed and held 
that the mortgagee had properly taken possession. 

One more case of this type may be referred to. In The. 
Manor (■<£') the ship was sold by the Dowgate Steamship Com- 
pany to the Manor Steamship Company for £17,000, payable 
as to £4,000 in cash, £3,000 by acceptances and the balance 
by five instalments secured by a mortgage on the ship. -Between 

(u) 28 L.J. Ch. 498. 
(w) (1907) P. 339. 
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June, 1904, and May, 1906, the ship had been working on 
various engagements and heavy Uabilities had been incurred 
for disbursements and wages in respect of which maritime 
liens had been created. The ship was also in need of con- 
siderable repair when, in June, 1906, she put into Cardiff to 
discharge a cargo, and she was also about to enter upon two 
successive charters which were neither proper nor profitable. 
Lord Alverstone, in holding that in the circimistances the 
mortgagees were entitled to' take possession, which they did at 
Cardiff, said : " When we look at the broad facts of the case 
as they existed when this veissel came into Cardiff, I think it 
would be straining the rights of the mortgagor to excess if 
we were to hold that he was entitled to keep the management 
and chartering of this vessel in defiance of the rights of the 
mortgagee and prevent the mortgagee from taking possession 
. . . . I think that the deeding with this ship by the 
mortgagor in the state of circumstances which existed when 
she arrived in the port of Cardiff was such that, if she was left 
in the possession of the mortgagor the security of the mort- 
gagee would have been seriously impaired." 

27. Cases of difficulty have arisen in which the mortgagee 
has sought to base his right to tcike possession upon the fact 
that the mortgagor has entered into charter-party or other- 
wise engaged himself to employ the ship on unusual or un- 
profitable terms. 

As a general proposition of law " the mortgagor of a ship 
may allow the ship to lie tranquil in dock, or he may employ 
it in any part of the world, not in earning freight, but for the 
purpose of bringing home goods of his own or for his own 
benefit." Nevertheless, the terms of a ship's employment 
are material factors which will be taken into consideration by 
the Courts in deciding whether or not the security has been 
impaired. In The Heather Bell {x) the ship -had been sold 
to the South Coast and Continental Service Company, Limited, 
for £2,500, of which £625 was paid in cash and the balance 
secured by a mortgage, together with policies for £3,000, 
which were endorsed in favour of the mortgagee. The ship 
was then chartered to one Hprton, a hotel proprietor, of 
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{x) (1901) P. 272. 
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Colwyn Bay, for a period of six weeks for passenger and 
merchandise traffic between Colwyn Bay, Llandudno, Liver- 
pool and other places. Under the terms of this charter the 
owners undertook to keep the ship insured, Horton was to be 
under no liability to maintain her in repair and the profits of 
the venture, if any, were to be divided equally between the 
owners and the charterer. Before the charter expired, how- 
ever, the mortgagee took possession, default having been made 
by the owners in paying an instalment under the mortgage, 
and the question then arose as to whether the mortgagee was 
bound by the charter to Horton or whether it was of a nature 
to imperil the mortgagee's security, and therefore to be dis- 
regarded. 

Lord Alverstone in his judgment said : " I am not prepared 
to say that the agreement to run her on half profits must 
impair or does impair the security. No doubt it prevents the 
boat for a period of six weeks from earning freight unless that 
freight is produced by the profits ; but I cannot say that under 
the circumstances there might not be an honest expectation 
that there would be profits. Therefore, to undertake to run 
the boat at half profits seems to me not to be terms which must 
under the circumstances do any wrong to the rights of the 
mortgagee. I quite agree that the mortgagee has a right to 
prevent the vessel being run unless she is properly protected 
against perils of the sea ; but it cannot be contended that if a 
charter-party is otherwise binding on the mortgagee the fact 
that he could have restrained her from running until properly 
insured would justify him in setting aside a charter-party 
otherwise bona fide." 

In The Celtic King (y) an agreement had been entered into 
by the owner of the ship with Messrs. Tyser and Co. under 
which the owner, for whom this and another ship were then in 
course of building, undertook to place her at the disposal of 
Messrs. Tyser for service in the Australian shipping business. 
The agreement was to remain in force for five years from the 
date of the commencement of the first voyage ; the ship was 
to be employed on any charter and on any terms Messrs. Tyser 

(y) 1894 p. 175. Reference may further be made to The Blanche 58 
L.T. 592 ; Stewart v. Cory, 2 T.L.R. 508 ; and Brown v. Tanner, L.R. 
3 Ch. 597. 
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thought proper and the two vessels were to be worked for the 
account and at the sole risk of the owners who were to divide 
the profits equally with Messrs. Tyser. On the completion of 
the Celtic King she was mortgaged to the Marine Securities 
Corporation for £30,000, but the mortgagees were not then 
aware of the agreement with Messrs. Tyser. After being 
engaged in the Australian trade uhder the agreement for some 
eighteen months default was made by the mortgagors in paying 
an instalment under the mortgage and the mortgagees took 
possession of the Celtic King, which was lying in the Thames. 
The question which then actually arose, as in the case of 
The Heather Bell, was whether the agreement which had been 
made by the mortgagor was binding on the mortgagees. 

In giving judgment Gorrell Barnes, J., said (ibid, at p. 188) : 
" It is said upon the defendants' side that the contract would 
not have any depreciatory effect upon the security of the 
mortgage. I cannot take that view. It seems to me that 
where there is a contract of this particular character it would 
be prejudicial to the security if the mortgagee were to be 
obliged to admit, or forced to admit, that he could not sell the 
ship to realise his security in an open market without that 
restrictive covenant. It is not like an ordinary contract for 
the ordinary employment of a ship which is made from time 
to time as things are good and as things are bad ; but it is a 
contract which binds the vessel for a very long period and has 
various clauses in it which might make is extremely difficult 
for anybody to purchase a ship of this kind if they were tied 
by its terms." 

28. A case of a rather different nature was The Law Law 
Guarantee and Trust Society v. Russian Bank for Foreign 
Trade {z). There the mortgagors entered into charter-parties Bank. 
for the carriage by three ships of cargoes of coal from Barry to 
Vladivostock. The Russo-Japanese War was then in progress, 
Vladivostock was blockaded and coal was contraband. It was 
proved that the insurance on vessels bound for Vladivostock 
was from 25 to 30 guineas per cent, and even at those rates it 
was difl&cult to obtain cover. In order to deceive the Japanese 
agents fictitious documents were prepared which showed that 

(z) (1905), 1 K.B. 815. 



Guarantee v. 
Russian 



32 RIGHTS AND LIABILITIES MORTGAGORS AND MORTGAGEES 

the three ships were bound for Manila and Shanghai for which 
ports they cleared from Barry uninsured. Upon these facts 
the Court had no difficulty in arriving at the conclusion that 
the charterers were such as to impair the security of the 
mortgagees. 

It has been considered desirable to deal with the cases on this 
subject of impairing the mortgagee's security at some length 
in order to show as far as possible in what circumstances a 
mortgagee is justified in taking possession of the mortgaged 
property. Whilst the facts of each case must be judged upon 
their individual merits, it can be said that possession based upon 
this principle of law should be taken only in the clearest cases, 
because a mortgagee who takes possession of mortgaged pro- 
perty without just cause, may find himself liable to pay sub- 
stantial damages to his mortgagor. 

The difficulty can, however, largely be got over if a supple- 
mentary agreement such as is shown in the Appendix be 
entered into. In such an agreement express provision can 
be made under which the mortgagee may take possession^ of the 
mortgaged property in certain definite events and on the occur- 
rence of any one of them the mortgagee is then free to act 
without restraint in order to protect his security. 

But the right to take possession of mortgaged property is 
only a step towards the exercise of the mortgagee's power of 
sale [a). Where, therefore, the subject matter of a mortgage 
is a registered British ship the power of the mortgagee to safe- 
guard his rights by means of a supplementary agreement is, 
except in the case of a first registered mortgagee, necessarily 
narrowed by Section 35 of the Act (a). 

29. The mortgagee of an entire ship or of the majority of 
the shares in a ship may take possession by_physically putting 
a man on board. A registered mortgagee may also take 
possession by obtaining an order of the Court for the arrest 
of the ship in a mortgagee's action (b). 

If,, however, a ship is out of the jurisdiction so that actual 
possession of her cannot be taken a mortgagee may obtain 
constructive possession by giving notice to all parties interested 

(a) See post page 43. 

(6) Under Sect. 11 of the Admiralty Court Jurisdiction Act 1861, 
which, however, only applied to registered mortgages. 
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of his intention to take actual possession at the first available 
opportunity (c). 

But a mortgage of a minority of the shares in a ship occupies 
a rather different position. The owner of a minority of shares 
carmot control her contrary to the wishes of the majority 
owners and, as a mortgagee can only take possession of that to 
which his mortgagor is entitled, it follows that a mortgagee of 
minority shares can only take possession by giving notice to 
the co-owners of the ship (d). This may be followed by the 
arrest of the ship in an action of restraint where the majority 
owners persist in employing the ship contrary to the mort- 
gagee's wishes. 

A mortgagee from a mere beneficial owner would seem to be 
in the same position as a mortgagee of a minority of shares in 
this respect. 

Although as between himself and his mortgagor a mortgagee 
may be properly in possession of the mortgaged property he 
may still find himself met by the claims of the holders of other 
mortgages on the same property, or of the assignee in bank- 
ruptcy of his mortgagor. These often raise difficult questions 
turning on the distinction between legal and equitable interests 
which it will be convenient to postpone for later discussion (e). 
This question of prior rights in rem must, however, be borne in 
mind as governing the whole of the mortgagee's rights in rem. 

30. A mortgagee by taking possession of the mortgaged 
property becomes master and owner of it. 

Up till that time the mortgagor has been allowed to remain 
in possession of the mortgaged property, to make it a source 
of profit and a means of earning the wherewithal to pay off the 
mortgage debt, and if, in the course of this user, the mortgagor 
has incurred liabilities in respect of which bottomry bonds or 
maritime or possessory liens have accrued the mortgaged 
property will remain subject to such bottomry bonds or liens 
in the hands of the mortgagee in possession (/). 

Thus, in Williams v. Allsup (g) the Plaintiffs had advanced 

(c) See The Benwell Tower, 12. L.T. 664 ; Rusden v. Pope, L.R. 3 Ex. 
239 ; and Beynon v. Godden, 3 Ex. D. 263. 

(d) Cato V. Irving, 21 L.J. Ch. 675 ; Rusden v. Pope, supra. 
(«) See Chapter IV. 

(/) The Dowthorpe, 2 Wm. Rob. 365 ; The Royal Arch, Swab. 269 ; 
and see post page 68. 
(g) 10 C.B. N.S. 417. 

3 
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to a Mr. Hilliar ;£935 and as security took a mortgage on the 
Loch Lomond, of which HilUar was the registered owner. 
Four years later the Loch Lomond, then being very much out 
of repair and, in fact, having been condemned as unseaworthy, 
was delivered by HilUar to the Defendant, who was a ship- 
wright at Preston. The Defendant, acting upon HiUiar's 
instructions, proceeded to repair the ship and these repairs 
when completed were of the value of £870. 

The Plaintiffs then learnt for the first time of the condition 
of the Loch Lomond and that HiUiar was in serious financial 
difficulties. They accordingly demanded that the Defendant 
should hand the Loch Lomond over to them. This the 
Defendant refused to do until his bill for the repairs had been 
paid, and it was held that, having a possessory lien on the ship 
for the repairs he had carried out, the Defendant was entitled 
to enforce his Ken as against the Plaintiffs' right to the posses- 
sion of the ship as mortgagees. 

Bottomry bonds and liens conferring a right in rem on the 
ship will be more fully discussed hereafter (A). It issufficient 
for the present purpose to notice that the possession taken by 
a mortgagee is subject to all existing liens on the mortgaged 
property provided there has been no unreasonable delay on the 
,part of the hen holder in enforcing his lien. 

31. Where a mortgagee has taken possession of the mort- 
gaged property and claims are made upon it by lien holders so 
that the mortgagee is compelled *to discharge the claims in 
order to obtain actual possession of the property he is entitled 
to recover the amount disbmrsed from the mortgagor (j). 

This principle was discussed in The Orchis (k). There the 
Plaintiffs were the registered mortgagees of 48/64 shares in the 
ship, which was arrested at Bristol in an action in rem by her 
master for disbursements. In order to obtain her release the 
Plaintiffs paid off the master and took possession jointly with 
the owners of the remaining 16/64 shares from whom they 
sought to recover the amount they had expended. It was 
held that, these disbursements being a liability for which each 
owner of shares in the ship was jointly liable, the Plaintiffs, 



(h) See Chapters VI. and VII. 

(j) Johnston v. Royal Mail Steam Packet Co., 

ik) 15 P.D. 38. 



37 L.J.C.P. 33. 
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having been compelled to pay the amount in order to get that 
to which they were entitled, namely, possession of the 48/64 
shares, were entitled to recover the amount from the Defend- 
ants. It would seem that this principle is equally applicable 
to cases in which the mortgagee has improperly taken pos- 
session of the mortgaged property (Z). 

32. Just as the possession taken by a mortgagee is subject 
to existing liens upon the mortgaged property, so, and on the 
same principle, the mortgagee on taking possession is bound by 
any contracts for the employment of the mortgaged property 
which may have been entered into by the mortgagor, provided 
those contracts are of a usual nature and not prejudicial to the 
mortgagee's security. 

Thus, in The Fanchon (m) the ship, 20/64 shares in which 
had been mortgaged to a firm of London bankers, was under 
charter to a firm of London shipbrokers to load a cargo of 
cliff stone at Hull for Philadelphia. On April 6, 1880, the repay- 
ment of the mortgage debt was due, and the mortgagees at 
once put a man on board, commenced foreclosure proceedings 
and had the ship arrested. It was held, in the absence of 
evidence, that the charter-party would materially prejudice 
the mortgagee's security, that the mortgagee was bound by it. 

The cases in which the question as to what contracts are 
prejudicial to the mortgagee's security have already been 
discussed («) in another connection. No hard and fast rule 
can be laid down, and each case must depend upon its own 
particular facts. 

Whilst a strong case is needed to entitle a mortgagee in 
possession to disregarr' a contract for the future employment 
of the ship entered iuto by the mortgagor whilst the latter was 
in possession, it seems that if the contract is in fact prejudicial 
to his sectuity it is immaterial that it was effected before 
the date of his mortgage and that he then had notice of 
its terms (o), 

(0 The Heather Bell (1901), P. 272. 

(m) 5 P.D. 173. For a case in which it was held that the charter- 
party was not binding upon the mortgagee on this ground see Law 
Guarantee &• Trust v, Russian Bank (1905) 1 K.B 815, referred to 
ante page 31 . 

(«) Ante page 27 and 34. 

(o) The Celtic King (1894), p. 175 at p. 187. See, however, De Mattos 
V. Gibson, 28 L.J. Ch. 498, 
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But unless such a contract does materially prejudice the 
mortgagee's security the mortgagee in possession may be 
restrained by injunction at the instance of the charterers or 
other parties to the contract from deaUng with the property 
so as to interfere with its execution (p). 

33. The mortgagee of a ship on taking possession becomes 
entitled to all the rights and liable to all the duties of an 
owner from the time of taking possession; Amongst the 
rights so accruing to him is that of receiving all freight re- 
maining due to the mortgagor when possession is taken (q), 
and if he finds any cargo on board in respect of which the 
freight has accrued and on which the mortgagor has a lien 
for the freight, the mortgagee succeeds to that lien and can 
enforce it in a court of law. 

But once freight has reached the hands of the mortgagor 
the mortgagee cannot by any subsequent act of taking 
possession of the ship acquire a right to recover the freight 
from the mortgagor. 

So, where the master of a ship received £1,000 from charter- 
ers on account of freight and having no notice of any mortgage 
on the ship remitted the amount to the ship's husband, it 
was held that the mortgagees not having at that date taken 
possession of the ship had no right to the freight (r). The 
right to the freight arises as an incident to the mortgagee's 
possession of the mortgaged property and in order to be 
able to claim the freight on a given voyage the mortgagee 
must have taken possession before the freight accrued due 
so that the ship was working for him and earning the freight 
whilst he was in possession. 

Therefore, where a ship was chartered to carry a cargo of 
merchandise from Algoa Bay to London and there deliver the 
cargo, freight being payable on unloading and right delivery 
of the cargo as customary, and mortgagees of the ship took 
possession of her in London after her cargo had been to a 
great extent, though not entirely, delivered to the several 



{p) Collins V. Lamport, 34 L.J. Ch. 196. 

(?) Brown v. Tanner, 37 L.J. Ch. 923 ; Keith v. Burrows, 2 A.C. 636 ; 
Cato V. Irving, 21, L.J. Ch. 675; Gumm v. Tyrie. 6 B. & S. 299. 

{r) Gardner v. Cazenove, 1 H. & N. 423 ; and see Willis v. Palmer, 
7 C.B.N.S. 840 ; Essarts v. Whinney, 19 T.L.R. 235. 
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consignees it was held that the mortgagees were entitled 
to the freight due under the charter-party (s). 

Again, in ShilUto v. Biggart (t), the owners of the Craigearn 
executed a statutory mortgage on the ship in iavour of the 
Defendant. In August, 1902, the owners then being in default 
under their mortgage, the Defendant as mortgagee procured 
the arrest of the vessel at Hull in a mortgage action. On 
June 17, 1902 there became due to the owners in respect of 
an outward voyage from CEirdiff to Santos a balance of freight 
amounting to £527, and this sum remained unpaid at the 
time of the vessel's arrest. There being a dispute as to whether 
the mortgagee or the mortgagor was entitled to this amount 
the charterers interpleaded, and Walton J., after reviewing 
the authorities, held that the freight having accrued due and 
payable before the mortgagee took possession of the vessel 
was still, notwithstanding the mortgagee's possession, payable 
to the mortgagor. 

34. As a mortgagee is not liable for any expenses incurred 
on behalf of a ship before he takes possession, the mortgagee 
of an entire ship is entitled on taking possession to receive the 
freight without deduction for expenses previously incurred 
in earning the freight and this is so even where advances 
have been made by charterers. 

In Tanner v. Phillips (m), a case which arose out of the 
case of Brown v. Tanner previously cited, the charter-party 
had provided that the charterers should make advances, 
not exceeding £150, on account of freight and the charterers 
had accordingly, both at the loading port and at the port of 
discharge, made advances for ships' purposes of an amount 
exceeding the £150. These advances were made before the 
mortgagees took possession. It was held that the mortgagees 
were entitled to the whole freight less £150 only. 

But a mortgage of the shares of a part owner stands in a 
different position. By taking possession of the mortgaged 
shares, which, as has been seen {v), is done by giving notice 

(s) Brown v. Tanner, 37 L. J. Ch. 923 ; and see Rusden v. Pope, L.R. 
3 Ex. 269 ; and Wilson v. Wilson, 41 L.J. Ch. 423. 

{t) 1903, 1 K.B. 683; and see Andersanv. Butler's Wharf, 48 L.J. 
Ch. 824 at P. 828. 

(m) 42 L.J. Ch. 125; and see The Salacia, 32 L.J. Ad. 41 ; and 
El Argentina (1909), P. 236. 

(v) See P. 33. 
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to the managing owner, the mortgagee stands in the position 
of the mortgagor with regard to the other part owners. As 
between part owners in a ship, the several owners are tenants 
in common of her, but the earnings are dealt with according 
to partnership law (w), and all expenses incurred in the ad- 
venture must be deducted before a division of the earnings 
can be made. It is, therefore, only to these net earnings, 
after deducting all expenses, that a mortgagee of shares in 
possession is entitled. 

By way of illustration the case of Alexander v. Simms (x) 
may be referred to. There the Plaintiff was the owner of 
8/64 shares of the Norman, and the Defendant was the owner 
of the remaining shares. In 1851 the Plciintiff and Defendant 
sent the ship on a joint venture to South America for a cargo 
of guano with which the ship in due course returned to Liver- 
pool. Meantime, differences had arisen between the parties 
as to the way in which the profits of the venture were to be 
distributed and a mortgagee of the Defendant's shares gave 
notice to the Dock Company where the ship had discharged 
her cargo that he claimed an interest in the cargo as mortgagee 
of the ship. An action was then instituted asking that the 
cargo might be sold and the proceeds, after paying ejcpenses 
and disbursements, divided between the part owners. It was 
held that the expenses were the first charge upon the cau-go, 
and that the surplus only was divisible between the part 
owners, and that the mortgagee could not, therefore, have any 
benefit from the cargo except on the terms of paying his 
proportion of the expenses. 

It should be added that the Court will in proper cases ap- 
point a receiver where the mortgagee has any difficulty in 
obtaining the freight to which he is entitled as mortgagee in 
possession (y). 

35. Difficult questions may arise as to the right to freight 
in cases where a ship has been mortgaged and the freight 
separately assigned to a -third person. This involves a 



(w) Green v. Briggs, 17 L.J. Ch. 323. 

\x) 23 L.J. Ch. 721. It will.be noticed that in this case the cargo 
was the property of the owners and represented the earnings of ttie 
voyage. See further Japp v. Campbell, 57 L.J.Q.B. 79; and The 
Faust, 56 L.T. 722. 

(y) See /)0S( page 42. 
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consideration of the priorities of legal and equitable rights 
which it will be convenient to postpone to the next chapter. 

It has, however, been remarked that a mortgagee may, in 
addition to the rights under his mortgage, acquire by means 
of a collateral, or supplementary, agreement, such as an 
assignment of freight, rights over and above those conferred 
upon him under his mortgage. It may, therefore, be noticed 
that, whereas a mortgagee acquires no right to the freight 
unless and until he takes possession, an assignee of freight 
becomes entitled to the freight as from the date of the assign- 
ment. Provided the form of the assigmnent is such as to satisfy 
Section 25 of the Judicature Act 1873 {z), the assignee may 
give notice of his interest to the person from whom his assignor 
would have been entitled to claim the freight and so acquire a 
legal right upon which he can sue the person from whom the 
freight is due (a). 

The rights of an assignee of freight as such are, however, 
rather outside the scope of the present subject, and the reader 
is, therefore, referred to such books as Carver's Carriage 
by Sea and Stephens' Freight, with regard to them. 

36. Inasmuch as by the act of taking possession of a mort- 
gaged ship the mortgagee takes the entire dominion of her as 
his property, it follows that all expenses incurred as from that 
date in the working of the ship are payable by him (6), and 
as from date the master becomes the agent' and subject to 
the orders of the mortgagee (c). Moreover, the mortgagee is 
entitled to receive pa3mient of all moneys otherwise payable 
to the mortgagor in respect of the mortgaged property, and of 
these he must keep careful account. 

■Whilst, pending the sale of the ship of which a mortgagee 
has taken possession, circumstances may justify the mort- 
gagee in employing her, he must not use her in a speculative 
or hazardous manner. If he does, and the result is unfortunate, 
he will be charged with the value of the ship as at the date 
when he took possession of her. 

In Marriott v. The Anchor Reversionary Co. (rt), the Orwell 
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(z) See ante page 17. 

(a) Brice v. Bannister, 3 Q.B.D. 569 ; The Pride of Wales, 15 L.T. 606. 

(6) Ex p. Howden. 11 L.J. Bank 19. 

(c) The Fairport, 10 P.D. 13. 

(d) 30 L.J. Ch. 571. 
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had been employed in coastwise tiaffic between London 
and Ipswich for tlie carriage of passengers and merchandise. 
Giving to the competition of a rival service this, however, 
had ceased to be profitable, and the owner withdrew her 
and had her docked and repaired, with a view to sale. At 
this stage the Defendants, who held a mortgage for ;£1,000, 
of which £750 was due for payment, took possession of the 
vessel, took her out of dock again and employed her in the 
London and Ipswich trade for two months, during which 
time she was improperly managed and weis injured in racing 
other vessels. Having lost a considerable sum of money 
in running the vessel iri this way, the mortgagees then sold 
her at a very low figure, and sought in the final adjustment 
with the Plaintiff to charge him with the loss they had made 
in running the vessel, and to credit him with the actual amount 
which had been realised. Lord Campbell in giving judgment 
said : "I cannot concur in the unlimited right of the mort- 
gagee to use the ship as the owner might do. . . Nor can I 
lay down the strict rule that the mortgagee can never lawfully 
employ the ship to earn freight, or that, after taking possession, 
he must allow, her to lie idle till he may prudently sell her. 
He may take possession while she is prosecuting a voyage 
under a charter-party, and at the end of the voyage it is easy 
to conceive circumstances which would justify him in a 
temporary employment of the ship while waiting a favourable 
opportunity to sell her . . . But although there may be a 
great difficulty in defining the limits of the power of the 
mortgagee to use the ship, this, I think, may be laid down 
with perfect safety and confidence, that if the mortgagee does 
take possession he can only lawfully use the ship as a pru- 
dent man would use her, she being his own property." In the 
result the Defendant was held liable to credit the Plaintiff 
with the value of the ship as at the date of taking possession. 
A mortgagee in possession cannot be compelled by other 
parties interested in the ship to concur in chartering her {e), 
and it would seem, on the principle of the judgment in Harriot 
V. Anchor, that a mortgagee otminority shares who has taken 
constructive possession of them is not entitled to stand by 

(e) Samuel v. Jones, 7 L.T. 760. 



foreclosure. 



RIGHTS AND LIABILITIES MORTGAGORS AND MORTGAGEES 41 

and allow the majority owners to employ her upon a hazardous 
adventure. 

37. It is open to every mortgagee where default is made Action for 
by the mortgagor to commence proceedings for the foreclosure 
of his mortgage, and, in the cases of equitable mortgages and 
mortgages of shares, it is practically essential to enable the 
mortgagee effectively to realise his security, that this course 
be taken. 

This remedy by action is one to which a mortgagee may 
resort concurrently with any other remedies he may have 
under his mortgage. 

The Coiu-t requires to have before it every person whose 
rights might be affected by the proceedings so that every 
subsequent mortgagee and the mortgagor or other persons 
interested in the equity of redemption must be joined as 
parties to the proceedings (/), and where the proceedings 
are taken at the instance of a registered mortgagee they 
should properly be commenced in the Admiralty Court {g). 

In these proceedings a mortgagee may ask for foreclosure 
alone or for foreclosure or sale, but in any event it is open 
to the Court at any stage prior to the making of an order for 
foreclosure absolute to order that the property shall be 
sold (h). 

If foreclosure is ordered by the Court the order which is in 
the first instance made is an order nisi directing accounts to 
be taken and allowing a certain definite period within which 
the mortgagor may still redeem the mortgaged property (i). 

In the event of this order nisi not being complied with 
the mortgagee is entitled to an order absolute the effect of 
which is to divest the estate of the mortgagor and any other 
persons against whom it is made, and to transfer it to 
himself (j). 

(f) A second or subsequent mortgagee may, however, commence 
proceedings to foreclose against his mortgagor and all other incum- 
brancers subsequent to himself and to these proceedings the prior 
mortgagee is not a necessary party. Richards v. Cooper, 5 Beav. 304. 

(g) Admiralty Court Jurisdiction Act 1861, Sect. 11. 
(A) Union Bank of London v. Ingram, 1 6 Ch. D. 53. 
(i) Where the proceedings are brought by a first mortgagee against 

the mortgagor and subsequent mortgagees successive periods for re- 
demption are sometimes allowed, though the more usual practice is 
to fix one period only. Smithett v. Hesketh, 44 Ch. D. 161. 
(j) Heath v. Pugh, 6 Q.B.D. 345. 
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Receiver. 38. Apart from any special provision under which the 

parties to a mortgage transaction may at the time of the 
mortgage have agreed to the appointment of a receiver to 
deal with the profits of the mortgaged property (k), it is 
open to any mortgagee whose mortgagor has committed a 
breach of his mortgage obUgations or whose security had 
otherwise been imperilled to apply to " the Court for the 
appointment of a receiver. 

Not only may a receiver be appointed in the course of 
foreclosure proceedings, but a mortgagee may, if he thinks 
fit, limit his action to a mere claim for the appointment of a 
receiver. 

A receiver will not, however, be appointed at the instance 
of a subsequent mortgagee where a prior legal mortgagee has 
already taken possession of the mortgaged property unless 
the prior mortgagee confesses to having been paid off or 
refuses to allow the subsequent mortgagee to pay him off (/). 

Nevertheless, although a receiver will not as a general rule 
be appointed against a prior legal mortgagee in possession, the 
Court will deprive the legal mortgagee of his possession by 
appointing a receiver where gross mismanagement is clearly 
shown [m). 

But where the prior legal mortgagee has not taken possession 
of the mortgaged property the Court will in a proper case 
appoint a receiver at the instance of any mortgagee («), but 
without prejudice to the right of the prior mortgagee sub- 
sequently to take possession (o). 

A receiver, as such, has no general power to manage the 
mortgaged property, and his functions are limited to the 
receipt of profits and the payment of ordinary current expenses 
pending realisation of the property of which he is the receiver. 

(k) Where such an appointment is made in this way it is to be observed 
that the receiver is deemed to be the agent of the mortgagor, who is 
solely responsible for his acts and defaults. Be Hale, Lilley v. Foad 
(1899), 2 Ch. 107 ; Gaskell v. Gosling (1896) 1 Q.B. 669. 

(I)' Berney v. Sewell, J. & W., 647 ; Quarrell v. Bechford, 13 Ves. 377 ; 
and see the next chapter generally with regard to priorities. 

(m) Rowe v. Wood, 2 J. & W. 553. 

(n) Liverpool v. Wilson, 41 L.J. Ch. 798 ; and see The Faust, 56 L.T. 
722. 

(o) Underhay v. Read, 20 Q.B.D. 209. Before, however, a prior 
mortgagee takes possession of property of which a receiver has been 
appointed by the Court, it is usual for leave of the Court to be obtained. 
Preston v. Tunbridge Wells Opera House (1903), 2 Ch. 323. 
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Therefore, where a receiver is required to carry on or super- 
intend a trade business or undertaking, the Court will appoint 
a receiver and manager if such an appointment is required 
in order to enable the property to be disposed of for the 
benefit of the parties interested (p). 

The principles which govern the appointment of a receiver 
and manager are similar to those of a receiver. 

39. As a legal incident to his security a mortgagee has a Right to 
right to sell the mortgaged property, and in the absence of ^^1^- 
express provision in the mortgage this right arises whenever 
the mortgagor is in default under the mortgage or has 
acted in a way which wiU imperil the security (q). In the 
case of registered mortgages the Act provides (r) that " every 
registered mortgagee shcill have power absolutely to dispose 
of the ship or sheure in respect of which he is registered, and 
to give effectual receipts for the purchase money ; but where 
there are more persons than one registered as mortgagee of 
the same ship or share a subsequent mortgagee shall not, 
except under the order of a Court of competent jurisdiction, 
sell the ship or share without the concurrence of every prior 
mortgagee." 

This limitation on the right of subsequent registered mort- 
gagees would seem equally to apply to the right of unregistered 
mortgagees in favour of every registered mortgagee. 

In the exercise of this power of sale the mortgagee must 
act bona fide for the purpose of realising his security and 
must take reasonable precautions to secure a proper price. 
If he does not, the Court may grant an injunction at the 
instance of the mortgagor or any other person interested 
in the proceeds to restrain the mortgagee from proceeding 
with the sale (s),and the Court will even set aside a contract 
of Sale by a mortgagee which has been effected by fraud if 

{p) Gardner v. L. C. &■ Dover -Railway, L.R. 2 Ch. Ap. 201 ; and 
Fairfield &• Co. 'V. London &• East Coast Express S. S. Co. (1895), W.N. 64. 

(g) It should be noted that a mortgagee will be restrained by injunc- 
tion if he proceeds to sell the property after tender of the mortgage 
debt. McLarty v. Middleton, 4 L.T. 852. 

Where no day for repayment is fixed by the mortgage the power to 
sell arises on the mortgagee giving reasonable notice to the mortgagor 
requiring repayment and intimating that in default thereof the mortga- 
gee will sell. Deverges v. Sandeman (1902), 1 Ch. 579. 

(r) Sect. 35. 

(s) Whitworth v. Rhodes, 20 L.J. Ch. 105. 
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relief is sought promptly (/). Again, the right of sale may be 
expressly limited by the mortgage, and where that is so the 
mortgagee can only sell in accordance with that limitation, 
so that where a mortgage stipulated that the mortgagee should 
sell at public auction the sale of the ship by private treaty 
was held improper and the mortgagee liable in damages to the 
mortgagor (u). 

It should be added that a mortgagee is not entitled in 
the exercise of his power of sale to sell the mortgaged property 
to himself or to a trustee or agent on his behalf {v). 

As regards a mortgagee of shares it is obvious that practical 
difficulties will usually prevent a sale by the mortgagee without 
recourse to a foreclosure action {w) in order that the whole 
ship may be sold by order of the Court (x). 
. 40. Until the mortgaged property is actually sold or the 
mortgage foreclosed it is always open to the mortgagor to 
redeem his property by repayment of the mortgage debt with 
interest, together with any expenses to which the mortgagee 
may have been put in taking and holding possession (y). 
This right the mortgagor can, if necessary, enforce- in an 
action for redemption. 

But when once the sale is complete this right of the mort- 
gagor is lost and his only interest remaining is in whatever 
balance there may be in the proceeds of the sale after deducting 
expenses and paying off all incumbrances. As from the time 
when the mortgagee receives the proceeds of sale the right 
to the payment of interest under the mortgage ceases {z), 
and as from that time, if it is clear that there is a surplus of 
money in the hands of the mortgagee over and above the 
amount required to pay the expenses of possession and sale 
and his own mortgage debt, the mortgagee is a trustee of the 

(<) Haddington Quarry v. Hudson (1911), A.C. 722. 

(«) Brouard v. Dumaresque, 3 Moo. P.C.C. 457. 

(v) Martinsonv. Clowes, 21 Ch.T). 857 ; Henderson v. Astwood (1894), 
A.C. 150 ; and Hodson v. Deans (1903), 2 Ch. 647. 

(w) See P. 33 ante. 

(x) The Fairlie, 37 L.J. Ad. 66. 

(y) Wilkes v. Saunion, 47 L.J. Ch. 150. Where a ship was sold in 
foreclosure proceedings to which the holders of a lien for an amount 
exceeding that realised by the sale intervened, it was held that the 
mortgagee's expenses were a first charge on the proceeds, and must be 
deducted before payment to the lien holdeis. The Sherbro, 52 L.J. 
Ad. 28. 

(2) Banner v. Berridge, 18 Ch. D. 254. 
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surplus proceeds which are bound by all the equities and 
claims which bound the property itself (a) 

A mortgagee, therefore, who has sold the mortgaged pro- 
perty and finds himself with a surplus after pajnng off his own 
debt is bound to discharge out of that surplus the debt of any 
subsequent incmnbrance of which he has notice and to pay 
the ultimate balance to the mortgagor (b), and if he has any 
difficulty in deciding how to deal with the surplus in his hands, 
he may pay the money into Court for distribution (c). 

(a) Banner v. Berridge, 18 Ch.D. 254 ; Tanner v. Heard, 23 Beav. 555. 
(6) Banner v. Berridge, supra; Thome v. Heard and Marsh (1895), 
A.C. 495 ; and Thomson v. Bruty, 64 S.J. 375. 
(c) Roberts v. Ball, 24 I. J. Ch. 471. 



V 



CHAPTER IV. 

Priorities. 

41. The mortgagee's rights to take possession of the 
mortgaged property, to sell it and to repay himself out of the 
proceeds have been considered, and it was pointed out that 
these rights in rem were Uable to be defeated by the possession 
of prior rights in rem by other persons. 

The question of the priorities possessed by persons claiming 
conflicting rights in respect of the same property is largely 
dependent upon a proper appreciation of the distinction 
between legal and equitable interests, and it may, therefore, 
be well to repeat that a legal interest can only be acquired 
from one who has himself the legal estate and by a means 
which operates to convey a legal title. It has been noticed 
that under the Merchant Shipping Acts a legal interest can 
only be acquired by registration. 

To apply this more particularly to mortgages, a legal 
mortgage requires a mortgagor possessed of the legal estate 
in the property to be mortgaged and an instrument which 
conveys a legal interest to the mortgagee, such instrument 
being in the case of a British ship duly registered. 

It should also be noticed that there can be only one legal 
owner of the same property, although property may be owned 
by more than one person jointly or as owners in common. 
If the owner of a ship mortgages her by means of a legal 
mortgage, he thereby conveys the legal property in her to 
the mortgagee. AU that remains to the mortgagor is the 
equitable right to redeem the mortgage, and if the mortgagor 
wishes to execute a second mortgage upon the same ship, this 
second mortgagee can only be given an equitable interest, 
because the mortgagor had, at the time of the second mortgage. 
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parted with the legal property aiid was a mere equitable 
owner. 

Therefore, where you get a mortgage from a mortgagor 
who is not possessed of the legal estate in the mortgaged pro- 
perty, or where the necessary formalities required to be 
observed in order to pass the legal estate to the mortgagee 
have not been carried out, the mortgage is merely an equitable 
one. 

42. With these general observations the law with regard 
to priorities, apart from the special provisions of the Merchant 
Shipping Act of 1894, can be stated in the form of two broad 
rules, viz. : 

1. A mortagee who obtains the legal estate in the 
mortgaged property without notice of the existence of 
any earlier incumbrance is to be preferred to the earlier 
incumbrancer {a), and 

2. As between the owners of equitable interests the 
order of priority is prima facie that of the dates of their 
respective interests. 

43. The latter rule, with which it will be convenient to 
deal first, may be illustrated by the case of Burgis v 
Constantine (b). 

The Plaintiffs in that case were in 1897 the registered owners 
of 21/64 shares in the Greta Holme, which was one of a number 
of steamships managed under the name of the Holme Line by 
the firm of Hine Brothers. In 1898 there was a scheme for 
the formation of a Company to be called " Hine Brothers, 
Ltd.," which was to take over the Holme Line, and a circular 
was sent to all the registered owners enclosing a draft pros 
pectus and requesting them to sign a bill of sale of their shares 
in favour of the senior partner m Hine Brothers. The circular 
added that this partner would hold the shares in trust for 
their owners pending the allotment of the shares in the new 
company. The Plaintiffs accordingly signed the bills of sale 
for their shares in the Greta Holme and also an authority to 
Messrs. Hine Brothers to dispose of them to the new company. 

The senior partner in the firm of Hine Brothers, one Wilfred 
Hine, then caused himself to be registered as the owner of the 

(a) Pitcher V. Rawlins, 41 L.J. Ch. 485. 
(6) (1908), 2 K.B. 484 
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Plaintiffs' shares, and, the project for the formation of the 
company breaking down, remained their registered owner 
until 1907. 

In that year the firm of Hine Brothers were requiring money, 
and one Alfred Hine applied to one Holman, who acted as 
the Defendant's agent in the matter, for £4,000 to be secured 
by a mortgage of the Plaintiff's shares in the Greta Holme 
and an assignment of freight on another vessel. The Defend- 
ant, who had no knowledge of the Plaintiff's interest in the 
shares in question, agreed to advance the money on these 
terms, and Alfred Hine obtained his brother's signature to a 
printed form of mortgage of the shares in the Defendant's 
favour. This form of mortgage, however, was incomplete in 
that the particulars of the proposed mortgage had not been 
filled in, and the form was handed to the Defendant in order 
that he might do this. After he had done this the Defendant 
had the mortgage registered. 

It was held that the Defendant, through Holman, his agent, 
had knowledge that at the time Wilfred Hine signed the 
mortgage it was a mere blank form, that the mortgage was, 
therefore, worthless, that the Defendant had, at the most, a 
mere equitable interest in the shares in the Greta Holme, and 
that, there being no negligence on the part of the Plaintiffs, 
and that the interest of the Plaintiffs being earlier in date must 
prevail, foUovfing the general rule of equity. 

But this priority, which is normally possessed by an earlier 
equitable incumbrancer over other equitable incumbrancers 
subsequent in date, is liable to be displaced in cases where 
there is fraud on the part of the earlier incumbrancer, or where 
by a species of estoppel, he has been guilty of conduct in 
regard to the subsequent incumbrancers which would render 
it in equitable for him to be allowed to retain his 
advantage (c). 

44. The first rule, namely that a mortgagee who obtains 
the legal estate in the mortgaged property without notice of 
Legal "' any earlier equitable incumbrance is to be preferred to the 

Mortgagee. earlier incumbrance, also requires some further consideration. 

(c) Hooper w. Gumm, 36 L.J. Ch. 605 ; Farrandv. Yorkshire Banking 
Co., 40 Ch. D. 182 ; and see generally White and Ttidor'.s J.eadir.g Cases 
on Equity. 
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In the first place, the rule comes into operation though 
the mortgagee does not obtain the legal estate at the time 
of his advance if he has the better right to call for it (d). 

Moreover, a mortgagee who advances his money without 
notice of any prior equitable mortgage, and who does not 
at the time of the advance obtain the legal estate, is entitled 
to the benefit of the rule notwithstanding that between the 
times of making the advance and of obtaining the legal 
estate he may have had notice of the earlier equitable 
incumbrance (e). 

The meaning of the word " notice " also requires to be 
considered, and it should be observed that notice may be 
either actual or constructive. Actual notice is knowledge 
brought directly home to a person by another who is interested 
in the property affected {f). Constructive notice, on the 
other hand, is knowledge which the Courts impute to a person 
from the circumstances of a case upon a legal presumption 
so strong that it cannot be allowed to be rebutted that the 
knowledge must exist though it may not have been formally 
communicated (g). 

Though the Courts will be slow to extend the doctrine of 
constructive notice, it may be laid down that this legal pre- 
sumption, as it is called, will arise in the following cases, 
namely : 

1. Where the mortgagee has omitted to make the 
usual and proper enquiries. 

2. Where he has omitted to follow up an enquiry 
suggested by some actual knowledge he has obtained, and 

3. Where he has designedly abstained from making 
enquiry. 

Not only is a mortgagee affected with his own notice, whether 
actual or constructive, but he is also coneerned in any notice 
which may come to any solicitor or other agent he may employ 
in connection with the mortgage transaction. 

(d) See Coote on Mortgages, 8th Edn. at pp. 1245-7. 

(e) Blackwood V. London Chartered Bank of Australia, L.R. 5 P.C. 92 ; 
and see Taylor v. Russell (1892), A.C. 244. This is so unless the mortga- 
gee has notice that the conveyance of the legal estate would constitute 
a breach of trust. Saunders v. Dehew, 2 Vern. 271 ; and Mumford v. 
Stohwassen, L.R. 18 Eq. 556. 

(/) Barnhart v. Greenshields, 9 Moo. P.C. 18. 
(g) See Espin v. Pemberton, 3 de G. & J. 547. 
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" It has been held over and over again that notice to a 
solicitor of a transaction, and about a matter as to which it is 
part of his duty to inform himself, is actual notice to the client, 
Mankind would not be safe, if it were held that under such 
circumstances, a man has not notice of that which his agent 
has actual notice of. The purchaser of an estate has, in 
ordinary cases, no personal knowledge of the title, but employs 
a solicitor, and can never be allowed to say that he knew 
nothing of some prior incumbrance because he was not told 
of it by his solicitors " [h). 

But the knowledge of an agent or solicitor will be of no effect 
if it was obtained in connection with some previous transaction 
in which he was not acting for the mortgagee (i) nor will in 
general the principal be affected with the knowledge of his 
solicitor or ag6nt where the latter withholds his knowledge 
from his principal fraudulently and for his own purposes (j). 

It should be added that where a mortgage is granted to 
several joint mortgagees notice to one of them affects the 
positions of them all {k). 

45. Closely allied to the doctrine of constructive notice 
is the principle, which has already been noticed in regard to the 
priority amongst equitable mortgagees, that where the legal 
mortgagee has been guilty of fraud, or of some other breach of 
duty which would render it inequitable for him to be allowed 
to rely upon the priority normally to be accorded under the 
rule to the ownership of the legal estate (/) he will be 
postponed on those grounds. 

In Hooper v. Gumm [m) a shipbuilder of Boston, U.S.A., 
named Gardiner, had been in the habit of raising money on the 
ships he built for sale in Europe from the Plaintiff, who looked 
to the proceeds of the sales for repayment. The ship in 
question was registered on completion in Gardiner's name at 
the Boston registry, and on the following day he granted a 
mortgage on her to the Plaintiff for ^25,000. The mortgage 
was not, however, registered, because it had been found that the 

(A) Per Lord Hatherley, L.C., in Rolland v. Hart, L.R. 6 Ch. 678 at 
p. 681. 

(t) London &■ County Bank v. Nixon (1901), 2 Ch. 231 . 

y) Cave V. Cave, 15 Ch. D. 639. 

(>) Freeman v. Laing (1899), 2 Ch. 35.';. 

if) See Walher v. Linom (1907), 2 Ch. 104. 

(m) 36 L.J., Ch. 605. 
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sale of a previous ship had been seriously prejudiced by reason 
of the fact that there was a mortgage known to exist upon her, 
and, although it was the usual practice in America to register 
mortgages, there was no obligation under American law to do so. 

The ship was then sent to this country and the master given 
a power of attorney for her sale. 

It was held that the Plaintiif, having deliberately suppressed 
his mortgage expressly in order to enable Gardiner to sell the 
ship to the Defendant under an apparently unencumbered 
title, could not enforce his mortgage in the English Courts 
administering English law as against her purchaser. 

46. Dealing now more particularly with mortgages of 
registered British ships, it has been seen that these may either 
be registered or unregistered under the Act. 

Under the Act of 1854 it was decided («) that an unregis- 
tered bill of sale or mortgage of a registered British ship not 
only conferred no legal title on the purchaser or mortgagee, but 
was void for all purposes. This decision was corrected by the 
Act of 1862, and the Act of 1894 expressly declares (o) that 
without prejudice to the powers of disposition given under the 
Act to registered owners and mortgagees the intention is to 
preserve all equitable interests. 

But whilst an unregistered mortgage of a registered ship can 
be only an equitable one, the distinction between legal and 
equitable interests still exists, even among registered mort- 
gages ; for there can only be one legal mortgage. This must 
be borne in mind on the question of "tacking,*' to which we 
must presently refer. 

As between registered mortgages the mortgagees are 
entitled to priority in accordance with the dates on which the 
several mortgages were recorded in the register {j>). As 
between registered and unregistered mortgages a registered 
mortgage is to be preferred, and this even though the regis- 
tered mortgagee had notice at the time he made his advance 
of the existence of a prior unregistered mortgage. 

In Black V. WilUams (q) a company, which then owned three 

(») Liverpool Borough Bank v. Turner, 30 L.J. Ch. 379. 

(o) Sect. 57. 

Q>) Sect. 31 . 

(q) (1895), 1 Ch. 408. A similar decision under the Act of 1845 was 
given in Coombs v. Mansfield, 24 L.J. Ch. 513 ; and see Barclay v. Poole 
(1907), 1 Ch. 284. 
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vessels, was desirous of issuing some debentures, and, as security, 
charged the whole of its present and future undertaking and 
property to trustees in whose favour second mortgages on the 
three vessels were executed by the company. These mort- 
gages were, however, never registered. 

Three years later the company, having in the interval 
acquired several new vessels, and being anxious to obtain 
further capital, approached the Maritime Securities Corpora- 
tion, Ltd., to whom the circumstances of the debenture charge 
were fully disclosed. As security for the money which the 
Corporation advanced, mortgages were executed on all the new 
vessels, and those already registered on the three original 
vessels were transferred. These mortgages and transfers were 
all duly registered. 

The Plaintiff, who was one of the debenture holders, brought 
an action against the company and the trustees and the 
Corporation intervened to claim their right to take possession 
of all the vessels under the mortgages. 

Vaughan Williams, J., said: "I hold, therefore, that the 
title of the applicants, who have got a mortgage in the statutory 
form which has been registered, is to be preferred to the title 
of the debenture holders who, having a prior equitable title 
and being entitled to get that converted into a legal title in the 
staftutory form and registered, chose not to do so. There is 
no hardship in such a decision. The Act of Parliament was 
passed for the benefit of commerce and in order that English 
ships may be easily dealt with by English shipowners. The 
legislature has recognised that occasions arise when it is to the 
interest of the whole community that people should be able 
to raise money on ships by sale or mortgage, and in the interests 
of the general public it has therefore provided that registered 
titles in the statutory form shall have a priority, thus enabling 
those who are disposed to purchase or lend money upon ships 
to do so with perfect confidence that their titles wiU not be 
overridden by priority being obtained by equitable unregis- 
tered titles which happen to be prior in point of time, and 
which, for reasons of their own, the owners have not thought 
fit to convert into the legal form or to register in the way 
pointed out by the Statute." 
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Black V. Williams was a decision under the Act of 1862, 
which is, however, re-enacted in the Act of 1894 so far as the 
provisions affecting the decision are concerned. 

Notwithstanding the terms of the judgment and the wide 
powers of disposition, and of taking effectual receipts con- 
ferred upon registered owners and mortgagees by the Act, it 
may be doubted whether the title of a mortgagee who has 
obtained a registered mortgage with knowledge of a fraud 
affecting the title of the registered owner would be allowed to 
prevail aganst that of an innocent rival claimant ; for that 
would be allowing the Act to be used as a cloak to fraud. 
Nevertheless, in such cases the proper course would app'ear to 
be to apply to the Courts to rectify the register by ordering 
the entry in question to be expunged (r). 

VI. As a principle affecting all mortgages, and even to Tacking, 
some extent (s) mortgages on British ships registered under 
the Merchant Shipping Acts, the right of a legal mortgagee 
in certain circumstances to " tack " may be of material 
importance. 

Where, there being a legal mortgage already subsisting, 
second and third equitable mortgages are successfully created 
and the third mortgagee advances his money without notice 
(/) of the existence of the prior equitable mortgage, the third 
mortgagee may, by obtaining a transfer to himself of the legal 
mortgage, " tack " his third mortgage to it and thus obtain 
priority over the second mortgagee in respect of both 
mortgages. 

Again, a mortgage is frequently entered into in order to 
secure not merely the loan which is made at the date of the 
mortgage, but also subsequent advances, and in such cases the 
right to tack the subsequent advances to the mortgage in 
priority to a subsequent mortgage may arise, provided that at 
the date of making an advance the mortgagee had no notice 
of the existence of the subsequent mortgage. 

(»-) Brand v. Broomhall (1906), 1 K.B. .S71 ; Burgis v. Constantine 
(1908), 2 K.B. 484. 

{$) The right to tack is to a large extent destroyed by the priority 
expressly accorded under the Act to a registered mortgage which 
priority cannot be disturbed by this means. Parr v. Applebee, 24 L.J. 
Ch. 767. 

(<) See ante page 49. 
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In Hopkinsofi v. Roll (m) one Mare, a Blackwall ship- 
builder, executed a mortgage in favour of the Commercial 
Bank of London to secure a sum of money which was then 
owing by him to the Bank and any further sums which might 
be advanced up to a limit of £20,000. That was in January, 
1855. In February of the same year Mare executed a similar 
mortgage on the same property to the Plaintiff Rolt, and 
subsequently the Bank made further advances to Mare of 
£8,000 on July 23, 1855, and £7,500 on September 11, 1855. 
At the time when each of these advances weis made by the 
Bank the Bank had notice of the Plaintiff's mortgage. 

It was held that the Bank were not entitled to " tack ' 
these subsequent advances, and Lord Chelmsford, in his 
speech, said [v) : " As the first mortgagee is not bound to make 
the stipulated further advances, and with notice of a sub- 
sequent mortgage he can always protect himself by inquiries 
as to the state of the accounts with the second mortgagee, if 
he chooses to run the risk of advancing his money with the 
knowledge, or the means of knowledge, of his position, what 

reason can there be for allowing him any priority 

But, on the other hand, if it is to be held that he is always to 
be secure of his priority, a perpetual curb is imposed on the 
mortgagor's right to incumber his equity of redemption." 

The decision in Hopkinson v. Rolt was carried a step further 
in West v. Williams {w), where it was decided that a mort- 
gagee who advances money to the mortgagor with notice of 
the existence of a subsequent mortgage cannot tack a further 
advance on to his mortgage, even though the advance may be 
made in pursuance of some contractual obligation on the mort- 
gagee to make it. Apart from absence of notice of the existence 
of a subsequent incumbrance three further essentials must be 
satisfied in order that the right to tack may arise. 

First, both charges must be in respect of the same property, 
so that a judgment creditor cannot obtain priority for his 
judgment debt by obtaining the transfer to himself of a mort- 
gage and tacking the judgment debt thereto (x). 

(m) 34 L.J. Ch. 468. The case is reported on appeal. 
(v) Ibid, at p. 476. 
(tfi) (1899), 1 Ch. 132. 

\x) Brace v. Duchess of Marlborough, 2 P. Wms. 491. But see post 
page as to right to tack lagney advanced upon an assignment Of freight. 
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Secondly, the right exists only in favour of one who holds 
the legal estate, except where it is claimed by a mortgagee under 
a mortgage to secure further advances. In that case an 
equitable mortgagee may, as against a subsequent equitable, 
though not a subsequent legal, mortgagee, tack his further 
advances to his original mortgage (y) and 

Lastly, the two charges must be held in the same right. 

48. As between the several mortgagees of a ship the right 
to payment of any freight which may be due to the mort- 
gagor is governed by the same principles which govern the 
right to take possession of the ship itself. 

It has, however, been noticed (z) that the freight is fre- 
quently the subject of independent assignment, and as between 
the assignee of the freight and the mortgagee of the ship a 
conflict may arise as to the right to the freight. 

Where an assignment of freight is made subsequent to the 
date of the mortgage, though the assignment may be effectual 
so long as the mortgagor remains in possession of the ship, 
once the mortgagee takes possession his right to payment of 
the freight will prevail over that of the assignee. 

The mortgagor having granted a mortgage by which certain 
rights are secured to the mortgagee would otherwise be able 
by a subsequent assignment of the freight largely to deprive 
the mortgagee of the benefits of his security (a). 

49. But where the assignment of the freight is prior in date 
to the mortgage the question of priority is a little more 
compMcated. 

It has been seen that in order to constitute a legal assignee 
of freight the form of assignment must comply with the 
requirements of Sec. 25 of the Judicature Act 1873, and notice 
of the assignment must be given to the person liable to pay the 
freight to the assignor. If either of these essentials be lacking 
the assignee is a mere equitable one 

If freight is legally assigned before the date of a registered 
legal mortgage on the ship the assignee remains entitled to 
receive the freight, notwithstanding the subsequent act of the 



Subsequent 
assignee of 
freight. 



Prior 

assignee of 
freight. 



(y) Hopkinson v. Rolt, 9 H.L. Cas. 515 ; and in re Weniger's Policy 
(z) See ante page 17. 

(a) Brown v. Tanner, L.R. 3 Ch. 597 ; and Keith v. Burrows, 1 C.P.D. 
163. 



56 PRIORITIES 

mortgagee in taking possession of the ship. Both being legal 
interests, the right of the assignee of the freight, being of prior 
date, prevails. 

But where the assignment of the freight is equitable, only 
the legal title of the mortgagee prevails, provided the latter 
advanced the money in respect of which the mortgage was 
granted without notice, actual or constructive, of the prior 
equitable assignment of the freight, and provided the mort- 
gagee has not been guilty of conduct such as would deprive 
him of the advantage of ownership of the legal estate. 

Thus, in Wilson v. Wilson (b) the Plaintiff was the owner of 
2464 shares in the Refuge. She was anxious to assist her son 
to obtain an advance from the Liverpool Union Bank, and in 
consideration of mortgaging her share in the Refuge to the 
Bank the son assigned to the Plaintiff all the freight and 
earnings of the Kenilworth, of which he was the registered 
owner, and which was then on a voyage to Calcutta. Three 
days later the son mortgaged the Kenilworth to the Bank, but 
no notice of the mother's assignment was given to the Bank. 
No freight was payable in respect of the voyage of the Kenil- 
worth to Calcutta, but at Calcutta her master obtained a cargo 
for Marseilles, in respect of which the freight was payable by the 
consignees at the latter port. 

Before the ship entered the harbour of Marseilles she was 
boarded by an agent of the Bank, who took possession of her, 
and it was not until three days later, the vessel in the mean- 
time having been aground, that the Kenilworth arrived in 
harbour, and the master received instructions from the Plaintiff 
claiming the freight as assignee. 

After commenting upon the Plaintiff's folly in not giving 
notice of her assignment either to the Bank or to the charterers, 
and dealing with an argument that the Bank had not taken 
effective possession of the vessel at Marseilles, Malins, K.C., 
said : " I do not think it is material whether they {i.e., the 
Bank) took possession of the ship or not ; because, as owners 
of the ship, being mortgagees of the ship without notice, they 
had in my opinion a clear prior title to the Plaintiff. They had 
a right at any time until the money was paid to intercept it 
and say— that money must be paid to us ... It appears 

(fi) L.R. 14. Eq. 32. 
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to me perfectly clear that the mortgage of the ship, without 
notice of any assignment of the freight, carried with it the 
absolute right to receive the freight. It is in vain for the 
mortgagee of the freight who has allowed the mortgagee of the 
ship to take without notice to set up any claim, and it seems to 
me that in this case the mortgagees, the Bank, have done all 
they possibly could." 

Where the mortgage on the ship is equitable only, whether 
registered or unregistered, a prior assignment of freight, 
whether legal or equitable, will prevail in accordance with 
the rules of priority already noticed (c). 

" A second mortgagee has no legal right to take actual 
possession, and cannot, therefore, by his own act give himself 
that which is equivalent to possession. But as between him- 
self and the mortgagor the equitable right of the second 
mortgagee is the same as the legal right of the first mortgagee ; 
just as in the case of land, if the first mortgagee declines to 
take possession, the second mortgagee may obtain a receiver, 
and so have the possession and the benefits of the possessory 
rights. But this is to be understood only as between the second 
mortgagee and the mortgagor. As regards the intervening 
incumbrances, interests and titles of every kind not requiring 
registration, the respective positions of the first and second 
mortgagees are essentially different, arising from the essential 
difference between a legal and an equitable title. The legal 
owner's right is paramount to every equitable charge not 
affecting his conscience ; the equitable owner, in the absence 
of special circumstances, takes subject to all equities prior in 
date to his own estate or charge. ... If there be a legal mortgage 
of a ship, then a charge on the freight, then a second mortgage 
of the ship, the second mortgagee of the ship cannot by any 
act of his oust the incumbrance on the freight." (d) 

50. Assignments^ of freight being unaffected by the Mer- 
chant Shipping Acts and not requiring to be registered, it 
follows that where the assignee of the freight holds a legal 
mortgage on the ship he is entitled by virtue of the possession 
of the legal mortgage to tack the amount of his advance on 

(c) See ante page 49. 

(d) Per James, L. J., in Liverpool Marine Credit Co. v. Wilson, 
L.R. 7 Ch. 507 at p. 511. 
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the freight in priority to a second mortgagee of the ship, 
even though the second mortgage is registered. In Liverpool 
Marine Credit Co. v. Wilson (e), the Plaintiffs, on October 5, 
1868, had advanced £2,500 to Messrs. Satterfield & Fox, 
who were the registered owners of the Donna Maria. This 
advance was secured by a mortgage on the ship, which was 
duly registered. Two days later, the Defendant took a second 
mortgage on the ship to secure a current account, and this 
mortgage, too, was duly registered. On October 24, 1868, one 
Leech advanced £800, which, with the Plaintiffs' consent, was 
secured upon the then accruing freight in priority to the Plain- 
tiffs' mortgage on the ship. On November 3, 1868, the owners 
charged the freight to the Defendants, and again charged it 
in August, 1869, to the Plaintiffs, to secure a further advance 
of £1,000. All the assignees of the freight gave notice of their 
assignments to the charterers, but it was not until after they 
had taken their assignment in August, 1869, that the Plaintiffs 
became aware of the Defendant's interest in the vessel or 
her freight. 

In April, 1870, the Plaintiffs took possession of the ship, 
which was sold for £2,633, and the freight due to her owners 
was £2,123. It was held that the Plaintiffs were entitled, after 
paying off the £800 due to Leech, to satisfy themselves in 
respect of the £1,000 advanced on the freight in priority to 
the Defendants. 
Marshalling. 51. Where the owner of several properties has mortgaged 
them to the same person and afterwards mortgages the equity 
of redemption in one or more of the properties separately, 
the mortgagee of the equity of redemption is entitled as 
against the mortgagor to require that the first mortgage shall 
be paid off in the first place out of the property which was 
not subsequently dealt with. This right is known as the 
doctrine of marshalling, and is an equitable right which applies 
to all securities whether mortgages, charges or liens (/), and 
wiU be applied by the Court in any proceedings involving the 
distribution of the proceeds of mortgaged property (g). 

The right to marshal may arise, though the two properties 

(e) L.R. 7Ch. 501. 

(/) Gibbs V. Ougier. 12 Ves. 413. 

{g) Re Wetzinthus 5 B. & Ad. 817. 
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which are subject to the first mortgage become subject to it 
at different times, as where two properties are successfully 
mortgaged in respect of the same mortgage debt, the second 
property being mortgaged by way of collateral security (h). 
But there must be at least two funds or securities, both of which 
were originally the property of the same owner. 

In The CMoggia (i), the Goole Ropery and Ship Chandlery 
Co. and Messrs. Leatham, Tew and Co. had supplied certain 
necessaries to the Italian barque Chioggia on the order of her 
master while she was at Goole. Subsequently the Chioggia 
being in distress in Bermuda whilst on a voyage from Demerara 
to Liverpool with a cargo of timber, her master h5^othecated 
the ship, cargo and freight to bankers to secure an advance of 
£158. 

Proceedings were then taken by all these parties against the 
owners, in the course of which the ship was sold and realised, 
after deducting expenses, £204. The balance of freight due 
was £372, and the cargo was valued at £2,052. It was held 
that as the two funds belonged to different persons, namely, 
the shipowners and the cargo owners, the necessaries men 
had no right to marshal the assets so as to leave the ship 
available to discharge their liens. 

This right of marshalling does not, however, prevent a 
mortgagee from realising his securities in any manner or order 
he thinks fit (j). 

But, if a prior mortgagee realises several properties com- 
prised in his mortgage, a second mortgagee of part of the 
properties wiU be entitled, to the extent of the value of his 
mortgage, to have the balance of the money received by the 
first mortgagee in respect of all the properties realised by him 
applied towards the satisfaction of his second mortgage, and 
the first mortgagee is in the position of a trustee to this end (k). 

Moreover, if a prior mortgagee of several properties realises 
property some of which is subject to a subsequent incimibrance, 
and satisfies his mortgage debt out of the proceeds, the subse- 
quent incumbrancer is entitled to stand in the place of the 

{h) Gwynne v. Edwards, 1 Russ. 289. 
(t) (1898) P. 1. 

(;■) Manhs v. WUtehy (1911), 2 Ch. 448. 
(K) South V. Bloxom, 2 H. & M. 457. 
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prior mortgagee as regards the whole of the property com- 
prised in the first mortgage (/). 

The doctrine of marshalling does not, however, operate to 
the prejudice of third persons, that is, against anyone except 
the mortgagor and his legal representatives claiming as 
volunteers under him. It is not enforced, therefore, in favour 
of a subsequent mortgagee of one property against a purchaser 
or another second mortgagee of the other property, and if both 
properties are subject to separate second mortgages the Court 
will apportion the amount of the first mortgage between the 
two properties (m). 
Effect of 52. Where mortgaged property is allowed to remain in the 

bsmfa^Dtc' possession of a mortgagor and is, at the commencement of 
the mortgagor's bankruptcy, " in his possession, order or 
disposition in his trade or business " with the consent of the 
mortgagee " under such circumstances that he is the reputed 
owner " of the property it will, under the ordinary rule of law, 
pass to the mortgagor's assignee in bankruptcy for division 
among the creditors («). 

The Act of 1894, however, provides that " a registered 
mortgage of a ship or share shall not be affected by any act 
of liankruptcy committed by the mortgagor after the date of 
the record of the mortgage, notwithstanding that the mort- 
gagor at the commenconent of his bankruptcy had the ship 
or share in his possession order or disposition or was reputed 
owner thereof, and the -mortgage shall be preferred to any 
right, claim or interest therein of the other creditors of the 
bankrupt or any trustee or assignee on their behalf " (o). 

Where, therefore, the mortgage was registered prior to the 
commission by the mortgagor of an act of bankruptcy the 
mortgagee is protected. 

But where the act of bankruptcy on which the mortgagor is 

{I) Trimmer v. Bayne, 9 Ves. 209. 

(m) Flint v. Howard (1893), 2 Ch. 54. Re Dunlop. Dunlop v. 
Dunlop, 21 Ch. D. 583. 

(m) Bankruptcj' Act, 1914, Sect. 38. Hornsby v. Miller, 28 L.J.Q.B. 
99, and ex p. Ward re Weibing (1902), 1 K.B. 713. An article in course 
of completion by a manufacturer, e.g., a shipbuilder, is not, however, 
in his order or disposition in these circumstances, so that if sold or 
charged the assignee in bankruptcy will not be able to claim priority 
over the Purchaser or Mortgagee. Holderness v. Rankin, 29 L.J. 
Ch. 753 ; and McBain v. Wallace, 6 A.C. 588. 

(o) Sect. 35. 
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subsequently adjudicated bankrupt was committed prior to 
the registration of the mortgage the mortgagee is only pro- 
tected if he took his mortgage before the date of the receiving 
order and without notice of any available act of bankruptcy 
committed by the bankrupt (p). 

In The Ruby No. 1 (q) the owner, in September, 1897, 
mortgaged the ship for £221 and the mortgage was duly 
registered. The ship was subsequently sold for £380 in pro- 
ceedings in respect of a collision. In November, 1897, a 
receiving order was made against the owner based upon an act 
of bankruptcy committed on July 7 of that year. The mort- 
gagee, however, had no notice of this antecedent act of 
bankruptcy at the time of taking his mortgage and was, there- 
fore, held to be protected. 

It should, however, be noticed that a mortgagee who advances 
money upon mortgage but who does not actually obtain the 
mortgage at the time when he makes the advance wiU not be 
protected if at any time before the mortgage is actually 
executed he has notice of an act of bankruptcy (r). 

53. One other matter arising on priorities should be re- Forfeiture o£ 
ferred to. Under the Merchant Shipping Acts it is provided ship, 
that in certain events a ship shall be liable to forfeiture and 
for that purpose to be seized and brought for adjudication. 

In The Annandale (s) the barque of that name had, prior to 
July, 1874, been registered at Newcastle as a British ship. 
In that month the registry was closed against her as a British 
ship by reason of a false notice of a sale of her to foreigners 
having been given. In point of fact the barque continued to be 
owned by her British owners, who in September of the same 
year obtained for her at Newcastle a certificate of British 
tonnage describing her as a foreign ship belonging to Antwerp. 
The barque had since July, 1874, with the knowledge and 
consent of her owners, sailed under the Belgian flag and had 
been reported by her master as a Belgian ship. 

(p) Bankruptcy Act, 1914, Sect. 45. 

(g) 83 L.T. 438. See a.lso Lyon v. Weldon. 2 Bing. 334. The mort- 
gage may be protected under this section even though the transaction 
itself constitutes the act of bankruptcy on which the mortgagor is 
subsequently adjudicated. Shears v. Goddard (1896), 1 Q.B. 406. 

(r) Ponsford, Baker &■ Co. v. Union Bank (1906), 2 Ch. 444 ; and see, 
generally, as to notice ante P. 49. 

(s) 47 L.J. Ad. 3. 



62 PRIORITIES 

The barque was seized by the Crown on July 9, 1876, with 
a view to adjudication. 

On July 6, 1876, the barque had been sold to the Defendant, 
who alleged that he became her bona fide purchaser for value, 
and that at the time of his purchase he had no notice or know- 
ledge whatever of the matters on which the claim to for- 
feiture was based. 

It was held that the forfeiture results immediately on the 
offence being committed, and, the property having once been 
divested from him, its previous owner has no right of property 
which he can pass on to another. 

The Annadale was a decision under the Merchant Shipping 
Act 1854 and would seem equally to apply to the corresponding 
section of the Act of 1894 {t). 

(i) Sect. 76. 



CHAPTER V. 

Discharge of Mortgage. 



54. The discharge of a mortgage is effected where the 
mortgagee receives satisfaction for his debt either by the 
redemption of the property by the mortgagor or other person 
interested in the equity of redemption or by the, mortgagee 
selling the property and paying himself from the proceeds, or, 
again, by the mortgagee foreclosing on his mortgage. 

The last two methods have already been discussed (a) and 
call for no further consideration, but with regard to the first 
it is necessary to see in what events a mortgagor may claim 
to have redeemed his property. 

55. As a general rule of law pajmient in order to discharge 
the security of a mortgage must be actual payment of the 
precise sum due upon the mortgage (b) unless the mortgagee 
otherwise agrees and the pa5Tnent of a less sum in satisfaction 
of a greater liquidated demand operates only as a discharge 
pro tanto and caimot release the whole debt without a release 
imder seal, or some valid consideration for abandoning the 
residue (c). 

But where the mortgagor and mortgagee agree to a new 
contract in substitution for the contract to pay the debt due 
under the mortgage, that new contract, if performed, will 
operate to discharge the contract to pay the mortgage debt. 

Thus, if the mortgagee agrees to accept pajmient of a sum 
less than the whole debt at an earlier date or at a different 
place (rf) or from a third party {e) or in a different form (/) the 

(a) See ante Chapter III. 

(6) Re Defries, EicholU v. Defries (1909), 2 Ch. 423. 

(c) See Foakes v. Beer, 9 A.C. 605. 

\d) Smith V. Trowsdale, 3 E. & B. 83. 

{«) Welby V. Drake, 1 Car. & P. .SS7. 

(J) Goddard v. O'Brien, 9 Q.B.D. 37. 
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payment of this lesser sum will discharge the whole mortgage 
debt. 

Again, the acceptance by the mortgagee of a sum less than 
the whole mortgage debt may operate as a discharge where 
the mortgagor is making a composition with his creditors (g). 
In such a case the mutual forbearance on the part of a number 
of creditors is legal consideration for the abandonment on the 
part of each of the residue of his debt. 

56. "Where mortgagees have advanced money on a joint 
account, pajmient to one of the joint mortgagees, though a good 
discharge of the debt at law, only discharges the security to the 
extent of the payee's beneficial interest in it. 

In Powell V Broadhurst {h) the Defendant mortgaged real 
estate at Worksop to two mortgagees to secure £6,000, which 
was expressed to be advanced out of monies belonging to the 
mortgagees on a joint account. One of the mortgagees then 
died and his executor transferred the mortgage to Cartmell 
Harrison and James Crofts Ingram, two partners in the firm 
of solicitors which had acted for the two mortgagees. 

These two transferees again transferred the mortgage to 
Francis Baron de Paravicini and James Ingram, another 
partner in the firm, as joint tenants under a deed of settle- 
ment, and after this transfer the mortgagor paid £1,000, 
which he sent to the firm and for which he received an ackiiow- 
ledgment from CartmeU Harrison. This £1,000 was paid into 
the firm's banking account but was not in fact applied in 
discharge of the mortgage. 

Paravicini and James Ingram then died, and the latter's 
executors transferred the mortgage to the Plaintiffs as the 
new trustees of the settlement. 

An action was then brought for an account of the monies 
due under the mortgage and foreclosure, and the mortgagor 
claimed his equitable right (i) to redeem the mortgage, by 

[g) Good V. Cheesman, 2 B. &. Ad. 328 ; Couldeyy v. Bartmm, 19 Ch. D. 
394. 

(A) (1901), 2 Ch. 1(^0. 

(i) There is a distinction to be noticed between the mortgagor's legal 
and his equitable right to redeem the mortgaged jJroperty. In law a 
mortgagee is entitled to redeem the mortgaged property by payment oi 
the principal and interest on the day fixed in the mortgage for repay- 
ment and thereafter he has in law no right to redeem it. Equity, 
however, allows a mortgagor to redeem at any time before the property 
is sold by the mortgagee or the mortgage foreclosedv 
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payment of the debt, less the £1,000 paid and acknowledged 
by Harrison. 

In his judgment, Farwell, J., said : " If a mortgagor 
chooses to pay otherwise than in strict accordance with the 
terms of his contract he does so at his own risk. The proviso 
for redemption in a mortgage to several is never expressed to 
take effect on payment to the mortgagees or either of them, 
but to the mortgagees or the survivor of them ; and if a 
mortgagor pays to one, although such payment may be a good 
discharge in law, yet the matter is at large when he comes 
into equity, and the Court takes into consideration aU the 
facts of the case, and ascertains whether the payee was bene- 
ficially entitled to the whole or to a part only, or whether 
he was trustee with the other mortgagee and treats the pay- 
ment as good in whole, or in part, or altogether bad accord- 
ingly. . . . The mortgagor did not, in fact, pay to the survivor, 
but to one of two. He can rely only on receipt as at the time 
when it was given, and he has only himself to thank because he 
chose to pay otherwise than in accordance with his contract." 

In the converse case of the grant of a mortgage by several 
mortgagors the mortgage usually provides that all the mortga- 
gors shall be jointly and severally liable to the mortgagee. 

One further point with regard to pa5mient requires attention. 

Although a mortgagor retains, even after the date specified 
in the mortgage as that for the repayment of the mortgage 
debt, an equitable right to redeem his property, he can do so 
only by giving the mortgagee six months' notice of his intention 
or by- paying him six months' interest in lieu of notice (j), and 
if, after giving such a notice, he fails to repay the mortgage 
debt it would seem that the mortgagee is entitled to demand a 
further six months' notice or interest in lieu (k). But where 
a mortgagee has himself demanded the repayment of his debt, 
or has taken other steps to realise his security, no question of 
notice arises, and the mortgagee must accept a tender of his 
principal with interest to date of repayment (Z). 

(j) Smith V. Smith (1891), 3 Ch. 550. This restriction does not, 
however, apply to an equitable mortgage of a merely temjiorary charac- 
ter. Fitzgerald's Trustee v. Melleish (1893), 1 Ch. 385. 

(k) re Moss Levy v. Sewill. 31 Ch.D. 90. 

{I) re Alcoch Prescott v. Phipps, 23 Ch D 372; and Edmondson v. 
Co;^/a>»i(1911), 2Ch. 301. • 

5 
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57. Where a registered mortgage is discharged the registrar 
must, on production of the mortgage deed with a receipt for 
the mortgage money endorsed upon it, duly signed and 
attested, make an entry in the register book to the effect that 
the mortgage has been discharged and " on that entry being 
made the estate, if any, which passed to the mortgagee shall 
vest in the person in whom (having regard to intervening acts 
and circumstances, if any) it would have vested if the mortgage 
had not been made." (m). 

Once a mortgage has been discharged, even though by mis- 
take, and the discharge entered upon the register, it caimot be 
revived to the prejudice of a subsequent incumbrancer. 

In Bell V. Blyth («), one, Routh, was the registered owner of 
the Providence, and on April 23, 1862, he mortgaged it to 
Messrs. Griersbn & Cole for £1,200. This mortgage was duly 
registered and then transferred to the Defendant to secure 
an advance by him to them, the transfer being also registered. 

Routh then executed a second mortgage for £400, which 
was registered. In October of the same year, Grierson & Cole 
repaid to the Defendant the money he had advanced to them, 
but instead of taking a re-transfer of the mortgage the Defend- 
ant indorsed on the mortgage a receipt in the statutory form : 
this receipt was produced to the registrar and he made an 
entry in the register book that the mortgage had been dis- 
charged. 

In November, 1863, Grierson & Cole deposited the dis- 
charged mortgage with the Defendant's firm to secure the 
repayment of some outstanding accommodation bills and in 
October of the following year, these bills having been paid off, 
the Defendant executed a deed which purported to be a re- 
transfer to Grierson & Cole of the discharged mortgage, and 
at the same time the registrar was persuaded to make a note 
against the entry in the register of the discharge of the mort- 
gage to the effect that the statutory form of receipt had been 
signed in error by the Defendant who intended a re-transfer. 

Very shortly after the discharged mortgage was again 
transferred by Grierson & Cole to the Defendant's firm to 
secure an acceptance and the transfer was registered. 

(m) Sert. 32. 

i«) 38L.J.th. 178. 
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In May, 1865, Routh executed another mortgage to Grierson 
& Cole for £2,500, and account current and this sum included 
the £1,200 originally secured by the discharged mortgage, 
and the £400 secured by the second mortgage which had since 
come into Grierson & Cole's hands. In November of the same 
year, this mortgage for £2,500 was transferred by Grierson & 
Cole to the Plaintiff and the transfer was registered in July 
of the following year. The Plaintiff then brought his action 
for foreclosure, asking for a declaration that he was entitled 
to priority over the transferees of the mortgage which had 
been discharged. 

It was held that the mortgage, of which the Defendant's 
firm were the transferees, having once been discharged, could 
not be subsequently revived by the note which the registrar 
had made in the register, Selwyn, L. J., remarking that any 
other decision would " introduce the v€ry difficulties, tech- 
nicalities and complications which it was the object of the Act 
to exclude from transactions relating to the sale and mortgage 
of ships," and that the Plaintiff had, therefore, the prior 
title. 

58. But where the entry of discharge has been made in the 
register through a mistake and a bill of sale by the mortgagee 
consequently rejected by the Registrar the Comrt will direct 
that the purchasgf, be registered. 

In The Rose (o), one, Gibson, who was then the sole registered 
owner of the ship, mortgaged her to one. Barker, to secure the 
sum of £1,000, and any further advances that might be made 
and the mortgage was duly registered at North Shields in 
October, 1867. Gibson died intestate, and insolvent, in June, 
1872, and in the following month Barker sold the ship to 
one, Winship, for £800. 

Barker executed a bill of sale to Winship and at the same 
time endorsed the original mortgage with a discharge, being 
under the impression that this was necessary in order to com- 
plete Winship's title to the ship. 

Beu-ker's clerk then, in error, took the mortgage down to the 
Custom House at North Shields, and produced it to the 
Registrar who recorded the discharge in the register. 

(o) 42 L.J. Ad. 11. See also Duthie v. Aiken, 20 Ct. of Sess. Cas. 
4th series, 241. 
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Then, when Winship took his bill of sale for registration, 
the registrar refused to register it on the ground that Barker 
had no longer any interest in the ship. Winship, therefore, 
commenced proceedings, asking for a declaration that he was 
the owner of the ship, and was entitled so to be registered, 
and this relief he obtained. 

A re!gistrar is not entitled to make any entry whatever in 
the register except in the events detailed in the Act {p). 

(j>) Chasteauneuf v. Capeyron, 7 A.C. 127. 



CHAPTER VI. 

Liens as Affecting Mortgages. 

59. There are three different classes of hens by which mari- Classes of 

liens 
time property may be affected and with which a mortgagee 

may, therefore, be concerned; namely, maritiirie, statutory and 

possessory. It wiU be convenient to deal with the subject in 

accordance with this general classification. 

Maritime Liens. 

60. A maritime lien may be defined as a privileged claim 
upon maritime property in respect of a service done to it or 
injury caused by it which is capable of being carried into 
effect by legal process (a) and arrest, followed, if necessary, 
by its sale. This privileged claim travels with the property 
into whoseoever possession it comes. It is inchoate from .the 
moment the claim ot privilege attaches and, when carried into 
effect by legal process by a proceeding in rem, relates back 
to the period when it first attached. As between a lien 
holder and a mortgagee, the right of the mortgagee in the 
mortgaged property is subject to all existing maritime liens 
upon the property upon the principle that the property has 
been allowed to remain in the possession of another and 
employed by him so as to become subject to liens (b). 

A good illustration of this is afforded by the case of Williams 
V. Allstip (c) which, although a case of a possessory lien, is 
based upon the same principle. There the Plaintiffs had 
advanced the sum of £935 to one HiUiar, from whom they took 

(a) The Bold Bucckugh, 7 Moo. P.C.C. 267 at p. 284. 
(6) The Ripon City {No. 1) (1897), P. 226 at p. 243; and see The 
Peronia. 37 L.J. Ad. 60 ; and Currie v. McKnight (1897), A.C. 97 
(c) 10 C.B.N.S. 417. 

69 
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a mortgage of the Loch Lomond, of which Hilliar wets then the 
registered owiier, and this mortgage was dtdy registered. 
That was in 1856. Hilliar continued to work the ship imtil 
November, 1860, when he got into financial difficulties, and 
was in arrear with the payment of interest under the mortgage. 
The Plaintiffs then, for the first time, learnt that the Loch 
Lomond had in the previous April been condemned by the 
Government Surveyor as unseaworthy and deUvered by 
Hilhar to the Defendant, a Preston shipwright, for repair. 
The ship was still in the Defendant's yard when the Plaintiffs, 
in November, 1860, attempted to take possession of her 
under their mortgage. The Defendant had carried out con- 
siderable repairs upon her and refused to give her up until 
his account, for which he claimed a possessory lien, was 
settled, and it was held that the Defendant was entitled to 
take this course. 

On the same principle the incidence of a maritime lien is 
not affected by reason of the fact that the service or injury 
was performed or done whilst the ship was in the possession 
and under the control of charterers (rf).' 

Maritime liens are not liable to be defeated by reason of the 
Statute of Limitations, but may, nevertheless, be lost on the 
ground of laches or delay on the part of the lien holder in prose- 
cuting his claim in cases where, having regard to the lapse of 
time, it would be inequitable to enforce the lien [e). 

In the case of damage and salvage liens the Maritime Con- 
ventions Act, 1911 (/) expressly provides that no action to 
enforce any claim or lien can be maintained unless proceedings 
are commenced within two years from the date when the 
injury was caused or the salvage services rendered ; but that 
any Court having jurisdiction to deal with such a claim or 
hen shall extend this period if satisfied that there had been no 
reasonable opportunity during this period of arresting the 
Defendant vessel within the jurisdiction or within the territorial 
waters of the country to which the Plaintiff's ship belongs 

(d) The Ticonderoga, Swab. 215; The Tasmania, 13 P.D. 110; and 
Morgan v. Castlegate Steamship Co. (1893), A.C. 38. 

(e) The Europa, Br. & L. 89 ; The Fairport, 8 P.D. 48 ; and The Kong 
Magnus (1891), P. 223 ; and The Royal Arch, Swab. 269. See (bottomry) 
also The Rainbow, 53 L.T. 91. 

(/) 1 & 2 Geo. V. Sc. 57, Sect. 8 ; and see The Cambric, 29 T.L.R. 69. 
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or in which the Plaintiff resides or has his principal place of 
business. 

61. The maritime liens which are known to English law, Types of 
and the law of Scotland is the same for this purpose (g), are {fJJ^'*™" 
in respect of the following : 

1. Bottomry and respondentia bonds. 

2. Damage. 

3. Salvage. 

4. Life salvage. 

5. Seamen's wages.. 

6. Master's wages and disbursements 

7. Fees and expenses of a receiver of wreck. 

These are the only maritime Hens in EngHsh law, although 
a maritime lien which has been declared by a foreign court 
will be recognised in the English Courts providing the decree 
of the foreign court was in the nature of a judgment in rem. 

In Castrique v. Imrie (h), in the course of a voyage to and 
from Australian ports the master of the Ann Martin had 
obtained certain necessaries from one Benson, in Melbourne, 
for which he drew a bill of exchange for ;f601 on his owner. 
This bill the owner refused to accept. 

On her homeward voyage the Ann Martin put in at Havre 
where proceedings were commenced against her and her master 
by a French firm to whom the bill had been endorsed by 
Benson in order that advantage might be taken of French 
law under which a ship is liable to seizure for necessaries 
supplied in the course of a voyage on the contract of her 
master. As a result of these proceedings, which were in the 
first instance before the Tribunal of Commerce, the master 
was condemned in that capacity in the simi of £601 with interest 
and costs. 

According to French law, this judgment could only be 
enforced by the sale of the ship after confirmation by the 
civil tribunal of the district and her owners had been sum- 
moned to appear before this civil tribunal. Accordingly, the 

{g) Currie v. McKnight (1893), A.C. 97. 

(A) 39L.J.C.P. 350. See also Minna Craig Steamship Co. v. Chartered 
Mercantile Banh of India (1897), 1 Q.B. 460; and The City of Mecca, 
6 P.D. 106. In this last case the Courts refused to recognise a decree 
of the Portuguese Courts on the ground that it was not made in a 
proceeding in rem. 



72 LIENS AS AFFECTING MORTGAGES 

owners of the Ann Martin were summoned to appear before 

this civil tribunal, but did not do so, and, in default of their 

appearance, the civil tribunal confirmed the decree of the 

Tribunal of Commerce, and ordered the vessel to be sold. 

She was bought by the Defendants who were English subjects, 

and the Plaintiff, who was the registered mortgagee of the 

ship, having demanded possession which the Defendants 

refused to give him, commenced his action. It was contended 

by the Plaintiff that the sale which was ordered by the French 

Court was wrongful, and that the Defendants had, therefore, 

no title to the ship on the ground that being a British ship, 

and the bill of exchange having been given in Melbourne, the 

law to be applied was English law, and that by English law 

there is no charge or hen on a ship for necessaries supplied to 

her master on a voyage. No proof was, however, offered to 

the French Court on this point, and the House of Lords, 

therefore, held that the judgment, being one against the ship, 

was binding and the sale which took place valid. 

With these general observations on maritime liens it will 

now be necessary to deal with each of the seven types separately. 

Bottomry ^2. Bottomry bonds are dealt with elsewhere (»') and with 

and regard to them it will here be sufficient to state that they are 

respon e . jjjg^j.jjjjiguts under which in certain circumstances a master 

who is in urgent need of funds may raise those funds by a 

hypothecation of his ship and also, if necessary, her cargo. 

Very similar to a Bottomry Bond is a Respondentia Bond, 

but in this case the property hypothecated is limited to the 

ship's cargo only. Respondentia Bonds, therefore, do not 

affect a mortgagee of a ship. 

Damage 63. The maritime lien for damage arises wjiere damage is 

lien. caused by one ship to another or to other property, and this 

lien attaches to the hull, tackle, apparel and furniture of the 

offender (j) and also to her freight (k), and it arises whether the 

damage is caused on the high seas or in the body of a county (/). 

Usually this lien arises out of a collision between two 

vessels, but any damage which is caused by a ship will give 

the owner of the damaged property a lien. Thus, the owners 

(i) See Chapter VII. 
U) The Alexander, 1 Dods. 278. 
(k) The Victor. 29 L.J. Ad. 110. 
(/) The Veritas (1901), P. 304. 
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of a landing-stage in the Mersey [l), of a pier (m) and of a 
submarine cable («) have severally been held to be entitled 
to liens over the ships which caused the damage. 

But the ship itself must have been the cause of the damage. 
In Currie v. McKnight (o) the Appellant was the owner of 
the Easdale and the Respondents represented the mortgagee 
of the Dunlossit, with whom the Easdale had been in collision. 
It appeared that during a night in November, 1893, three 
vessels were moored alongside an open quay at Port Askaig, 
in the Sound of Islay. The Dunlossit was in the centre, the 
Easdale being outside her and moored to the quay by cables 
passing over the Dunlossit's deck. A gale of great violence 
got up during the night, which made the position of the three 
vessels very insecure, and in the morning the Dunlossit, which 
was in a position of great danger, got up steam, cut the mooring 
ropes and stood out to sea. The Easdale was short of two of her 
crew, was in consequence unable to get up steam, and was 
driven ashore and damaged. Proceedings were then taken 
by the owners of the Easdale against the owners of the Dun- 
lossit in the Scotch Courts, in which it was held that the cutting 
of the ropes of the Easdale by the Dunlossit's master and crew 
was wrongful and rendered the owners of the Dunlossit liable 
in damages to those of the Easdale. 

The Easdale was then sold, and competition arose between 
the Appellant and the owners of the Dunlossit, which resulted 
in the proceedings in the House of Lords, 

Lord Halsbury, L. J., in his speech {j>) said : " That the act 
was done in order to enable the Dunlossit to start does not 
make it an act of the Dunlossit. That it was done by the 
crew of the Dunlossit does not make it an act of the Dunlossit; 
and the phrase that it must be the fault of the ship itself is not 
a mere figurative expression, but it imports, in my opinion, 
that the ship against which a maritime lien for damages is 
claimed is the instrument of mischief, and that in order to 

(/) The Veritas (1901), P. 304. 

(m) The Merle, 31 L.T. 447 ; and Mersey Docks and Harbour Board 
V. Turner (1893), A.C. 468. 

(«) The Clara Killam, 39 L.J. Ad. 50. 

(o) (1897) A.C. 97. 

{p) ibid, at p. 101. See also Lord Watson's speech at p. 107 ibid. 
The Druid, 1 Wm. Rob. 391 ; The Ida, Lush 6; The Lemington, 32 
L.T. 69; and The Orient, 39 L.J. Ad. 10. 
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establish the hability of the ship itself to the maritime lien 
claimed some act of navigation of the ship itself should either 
mediately or immediately be the cause of the dama^fe." 

Where, however, a ship has been in collision and has caused 
injury by reason of the negligence or want of skill of those in 
charge of her she cannot be made the means of compensation 
if those in charge of her were not the servants of her then owner 
or of persons in possession of her with her owner's authority. 

Thus, in the case of the owners of s.s. Utopia v. Owners of 
S.S. Primula (q), the Utopia, having been in collision with 
H.M.S. Anson, sank in Gibraltar Bay on March 17, 1891. 
From that time until March 23 the wreck was lighted by her 
owners, a Ught being hoisted at each masthead, but on March 23 
the acting captain of the Port of Gibraltar complained to the 
manager for the owners of the Utopia that her lights were 
insufficient and ordered a hulk to be moored in the vicinity 
of the wreck. 

A hulk was therefore anchored on the port side of the wreck 
in accordance with the Board of Trade instructions and at the 
expense of the port authorities. It was held that the owners 
of the Utopia were not in these circumstances liable for the 
colUsion which subsequently occurred with thePrimula, on the 
ground that the control and management of the Utopia had 
been taken out of the hands of her owners by the port authority. 

Without attempting to go exhaustively into the law affecting 
hability for damage by collision, which would be impracticable 
in a book of this size, and for which the reader must be referred 
to the ordinary text books which deal with that subject {r), it 
may be added that the same principle applies in cases where the 
vessel at the time of inflicting the injury was under the control 
of a compulsory pilot (s). 
Salvage 64, Salvage is the compensation which, even independent 

lien. of any agreement (t), is earned by persons who voluntarily 

assist in saving a ship or her cargo from peril, and this com- 
pensation is secured by a maritime lien on the res. 

{q) (1893) A.C. 492. For cases of collision between vessels, one of 
which is in tow, see The Quickstep, 15 P.D. 196 ; The Devonshire (1912), 
P. 21 ; The Adriatic, 30 T.L.R. 699 ; and The Umona (1914), P. 141. 

(y) See Marsden on Collisions at Sea. 

(s) M.S. Act 1894, Sect. 633 ; and The Halley, 37 L.J. Ad. 33. 

(0 The Hestia (1895), P. 193. 
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Here, again, it is possible to indicate only in a very general 
way the circumstances under which salvage is payable, and the 
reader must be referred to the special text books on the subject 
(m) for a more complete statement of the law. 

Cases of difficulty sometimes occur where a claim to salvage 
is made by persons in respect of services rendered during the 
performance of a contract, e.g., for towage or pilotage, and the 
question which then arises is whether the services in respect 
of which the salvage is claimed are additional to those con- 
tracted for. 

In The Five Steel Barges {v) the Plaintiffs were the owners 
of the steam tug White Rose, and Messrs. Edward Finch & Co.. 
Ltd., the Defendants, were the possessors of five barges which 
they wished to have towed from Chepstow to Portland. The 
Defendants accordingly entered into an agreement with the 
Plaintiffs to tow these barges to Portland for £85, and the 
White Rose duly started out from Chepstow with the five 
barges in tow on January 16, 1890. In the afternoon of the 
following day it came on to blow so hard that the White Rose 
was forced to anchor under the shelter of Lundy Island, 
where she stayed 10 days, the weather being very heavy during 
the whole of that time. 

On the 27th the tug and her tow left Lundy Island, but four 
of the five barges broke adrift in a heavy sea and the White 
Rose returned to Lundy Island with the fifth barge and then 
turned back in search of the other four, which, after much 
difiiculty, she succeeded in bringing in to shelter. On the 
following day the towage was again resumed, but the barges 
again broke adrift and three of them were adrift for a long time. 
Eventually the five barges reached Portland, the trip having 
lasted 15 days instead of six. Under the towage agreement 
the £85 was payable to the Plaintiffs, notwithstanding the fact 
that the barges might be lost. 

The Plaintiffs claimed salvage services over and above those 
contemplated by the contract of towage, and Sir James 
Hannen, then President of the Admiralty Division, said; 
" It appears to me that it is not necessary in order to become 

(m) See Saunders on Maritime Law, and Maclachlan'siatt/ of Merchant 
Shipping. 

{v) 15 P.D. 142. See also The St. Lawrence, 5 P.D. 250 ; The Hesiia 
(1895), P. 193; and The Liverpool (1893), P. 154. 
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entitled to salvage that the supervening danger should be of 
such a character as to actually put an end to the towage 
contract. It is sufficient if the services rendered are beyond 
what can be reasonably supposed to have been contemplated 
by the parties entering into such a contract. It depends on 
the circumstances of each case whether or not the services are 
advanced in this way to a higher degree so as to establish a 
right to salvage," and, after reviewing the facts, held that the 
claim to salvage was established. 

Similarly, with regard to pilotage. The ordinary fees 
payable to pilots are regulated by the Act of 1894 (w), and for 
these there is no maritime lien, but in an emergency which 
requires extraordinary service the pilot becomes entitled to 
salvage remuneration, and not to a mere pilotage fee. 

Thus, in The Aglaia [x) the trawler Mizpah had fallen in 
with the Aglaia, which was showing an English jack flag in 
her rigging, and on speaking to the Aglaia the master of the 
trawler was told that those on the Aglaia wished to be piloted 
to the nearest port. The crew of the Aglaia were all sick and 
suffering from frost-bite and she had no provisions on board. 
The Aglaia was not then in pilotage waters, and the Mizpah 
took her into Yarmouth. 

" This was pilotage under extraordinary circiraistances," 
said the Judge, " and I am clearly of opinion that the guidance 
of a vessel not a pilot under extraordinary circumstances — 
no matter by what term it is designated, whether by the term 
' pilotage ' or ' salvage ' — ^rises to the rank of a salvage service." 

The Courts will not, however, encourage pilots in their 
claims to salvage iy). 

The lien for salvage embraces the salved vessel, her cargo 

and her freight, where freight has been saved [z], and each is 

severally Hable to contribute according to its value and no 

more [a). 

Lyg 65. Life salvage is now governed by the Act of 1894, but 

salvage. 

(w) Sect. 591. 

(x) 13 P.D. 160; and see Akerblom v. Price, 7 Q.B.D. 129; The 
Santiago, 17 T.L.I^. 22 ; and The Bedeburn (1914), P. 146. 

{y) The Bedeburn, supra. 

(z) The Westminster, 1 Wm. Rob. 229. 

(a) The Fusilier, 34 L.J. Ad. 25; The Baisby, 10 P.D. 114. The 
wearing apparel and personal effects of passengers and crew is not 
subiect to the lien. The Willem III., 25 L.T. 386. 
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before any Statute was passed to deal with life salvage the 
principles on which the Courts acted were that " where no 
property had been saved and life alone had been preserved from 
destruction no suit for salvage reward could be maintained. . . . 
But where Hfe and property had been saved by one set of 
salvors it was the practice of the Courts to give a larger amount 
of salvage than if the property only had been saved " (b). 

These principles are recognised in the Act of 1894, which 
provides (c) that " where services are rendered wholly or in 
part within British waters (d) in saving life from any British 
vessel " salvage shall be payable to the salvor by the owner t)f 
the vessel, cargo or apparel saved. 

But the liability to pay life salvage being limited to the 
value of the property saved from destruction, there is no 
personal liability in the owners of a lost ship to pay anything 
in respect of life salvage (e). 

In such cases, however, the salvor does not go wholly 
imrewarded, for where vessel, cargo and apparel are all 
destroyed or the value of the property salved is insufficient, 
the Board of Trade is empowered to grant a reward out of 
public funds (J). 

Life salvage, when payable by a ship's owner, gives rise to a 
lien on the ship which is similar in all respects to an ordinary 
salvage hen. 

66. A ship is liable in Admiralty for the payment of Seamen's 
seamen's wages and is under a maritime lien on which she may wageg. 
be arrested, and, if necessary, sold in respect of them (g). 

The Act of 1894 provides (h) that this lien on the ship shall 
not be forfeit by virtue of any agreement and that any stipula- 
tion with a seaman with that object shall be void, and, further 
(i) that an assigimient by a seaman of his future wages shall 
not be binding upon him. 

(6) Per Dr. LushiAgton in The Fusilier, 1 Br. & L. at p. 344. 

(c) Sect. 544. 

(d) See The Pacific (1898), P. 170; and Jorgensen v. Neptune Steam 
Fishing Co., 4 F. 992 Ct. of Sess. 

(e) Cargo ex Sarpedon, 3 P.D. 28; The Renpor, 8 P.D. 115; and 
The Annie, 12 P.D. 50. 

(/) Sect. 544 and Merchant Shipping (Mercantile Marine Fund) Act, 
1898, Sect. 1. 

(g) The Andalina, 12 P.D. 1. 

(A) Sect. 156. 

(») Sect. 163. But an agreement by a master to advance wages to a. 
seaman or his order is valid. Rowlands v. Miller (1899), 1 Q.B. 735 
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The word " seaman " includes the following classes of 
persons : 

A seafaring man engaged for a voyage which, how- 
ever, the ship never proceeded upon (j). 

A woman acting as a caretaker of a ship and her stores 
in harbour (k). 
A lascar (l). 
A stevedore (m). 
And the word is defined by the Act («) as including " every 
person (except masters, pilots and apprentices) employed or 
engaged in any capacity on board any ship." 

A ship's husband, therefore, is not a seaman, and has no 
lien on the ship for his charges (o). 

Having seen in whose favour this lien for wages may arise, 
it is next necessary to see what the lien embraces and the 
meaning of the word wages. 

The hen attaches to the ship and her freight, and this not- 
withstanding that no freight may have been earned (p). 

The word " wages " is defined by the Act (q) as including 

emoluments. Therefore, not only wages in the ordinary sense 

of the word, but the cost of subsistence and repatriation (r), 

a bonus promised by the owners during the course of a voyage 

(s), and compensation for a wrongful dismissal (f) are all 

included. 

Master's lien 67. The master of a ship has the same rights, remedies and 

for wages jjgjjg Jqj. ^j^g recovery of his wages as a seaman has for his, and, 

and disburse- . , , , . , ■,. •, ,. r , 

ments. in addition, he has the same rights, remedies and liens for the 

recovery of disbursements or liabiUties properly made or 

{j) Wells V. Osman, 2 Lord Raymond, 1044. Ee The Great Eastern 
Steamship Co., 5 Asp. M.L.C. 511. 

(A) The Jane and Matilda, 1 Fag. Ad. 187. 

(/) P. &■ 0. Steamship Co. v. The King (1901), 2 K.B. 686. 

{m) Reg. V. Judge of the City of London Court, 25 Q.B.D. 339 ; and 
Corbett v. Pearce (1904), 2 K.B. 422. See, however, MacBeath &■ Co. v. 
Chislett (1910 A.C.) 220, where it was decided that a man who had not 
been to sea for five years, and who was employed on board a steamship in 
helping to unmoor and warp her from one berth to another in dock, was 
not a seamSn. 

(n) Sect. 742. 

(o) The Ruby No. 2 (1898), P. 59. 

(p) The Neptune, 1 Hag. Ad. 227 and Sect. 157 of the Act. 

(<?) Sect. 742. 

\r) Immacolata Concezione, 9 P.D. 37 ; and The Tergeste (1903), P. 26r. 

(s) The Elmville (1904), P. 422. 

(<) Phillips V. Highland Railway Co., 8 A.C. 329. 
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inctirred by him on account of the ship in his capacity of her 
master (m). 

" The real meaning of the word disbursements in Admiralty 
practice is disbursements by the master which he makes 
himself hable for in respect of necessary things for the ship 
for the purposes of navigation, which he, as master of the ship, 
is there to carry out — necessary in the sense that they must be 
had immediately — and when the owner is not there, able to give 
the order, and he is not so near to the master that the master 
can ask his authority and the master is therefore obUged 
necessarily to render himself liable in order to carry out his 
duty as master " (v). 

It is often difficult to decide what are necessaries in any 
given case, but there is " no better rule to adopt than by 
considering what a prudent man, if present, would do under 
the circumstances in which the master in his absence is called 
upon to act " (w), and although each case must depend upon 
its own particular facts, the following have been so held : 
coals (x), provisions and clothing for the crew (y), copper 
sheathing (z), a screw propeller (a), money advanced for 
necessaries (b), to pay off a shipwright's lien (c), to pay dock 
dues (d) and an insurance on freight (e). 

The lien for disbursements only arises where the master 
is authorised to pledge his owner's credit and where he does 
so in the usual course of his duty as master. 

In The Orienta (/) the Defendants, the Orienta Steam 
Yachting Association, Ltd., required bunker coal for the 
Orienta, which they were about to despatch on a yachting 
cruise to the Mediterranean. They therefore ordered 1,215 
tons from Messrs. PhilHps and Walton, of Newcastle, who 

(m) Sect. 167. 

\v) Per Lord Esher, M.R., in The Orienta (1895), P., at p. 55 ; and 
see Edwards V. Havill, 14 C.B. 107. 
{w) The Riga, 41 L.J. Ad. at p. 42. 
{x) The Mecca (1895), P. 95. 
(y) W. F. Stafford Lush 69. 
\z) The Turliani, 2 Asp. M.C. 603. 
(a) The Flecha, 1 Spinks Ec. & Ad. 438. 
(6) The Anna. 1 P.D. 253. 
(V) The Albert Crosby, L.R. 3 A. & E. 37. 

(d) The St. Lawrence, 5 P.D. 250. 

(e) The Riga, 41 L.J. Ad. 39. 

(f) (1895), P. 49; and see The Turgot. 11 P.D. 21. 
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agreed to supply it on payment by captain's draft in their 
favour on the Defendants, which was to be handed to them 
when their steamer with the coals was alongside. The coals 
were duly dehvered and the master drew two bills in accordance 
with the agreement. "■ 

The first bill was met by the Defendants on its maturity, 
but when the second fell due the Defendants dishonoured it, 
and thereupon the master issued proceedings against the ship 
in respect of his liability as drawer and had her arrested. 

It was held that the liability was not one in respect of the 
coals but in respect of the bill of exchange ; that the liability 
was not, therefore, one incurred by the master in his office as 
master, but by virtue of his being the drawer of^the bill at the 
request of his owners, irrespective of his being the master, 
and that he had no maritime Uen for this liability. 

But provided the disbursement is one within the master's 
general authority it is immaterial that the expenditure is 
one for which the owners of the ship are not hable. On 
this point two cases must be referred to which require 
somewhat careful attention. 

In Morgan v. The Castlegate Steamship Co. (g) the Castlegate 
was chartered by the Respondents, her owners, for six months 
to Messrs. Douglas H. Morgan & Co. The owners agreed to 
provide and pay for all provisions and wages of the captain 
and crew, for the insurance and engine-room stores and to 
maintain her in huU and machinery. The cliarterers agreed 
to pay for all coals, port charges, pilotage and all other expenses 
except those for which the owners were responsible, and the 
captain, though appointed by the owners, was to be under the 
orders and directions of the charterers as regards employment, 
agency and other arrangements. Of this charter-party the 
Appellant, the master, had notice. 

The Castlegate sailed under this charter-party for the River 
Plate, and at St. Vincent coals were required and were supplied 
by Wilson, Sons & Co., Ltd., who had contracted with the 
charterers for their supply, and this firm, also, at the master's 
request, paid the port dues. The master drew a bill for these 
on his charterers, and on the homeward voyage a similar 
transaction took place, the total bills amounting to £1,391. 
{g) a 893), A C. 38 
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Messrs. Wilson, Sons & Co. then instituted proceedings in 
the Local Admiralty Court at Cork for necessaries, and also, 
the two bills having been dishonoured, against the master on 
the bills and the master also brought proceedings against the 
ship. 

It was held by the House of Lords that the master had no 
power to fix upon the ship a liability which, having regard to 
the terms of the charter-party of which he had knowledge, 
he had no authority from them to incur and which was not 
necessary for the protection of their interests, and that the 
master therefore had no hen. 

Morgan v. The Castlegate Steamship Co. was distinguished 
in the Ripon City No. 1 (h). 

There Messrs. Furness, Withy & Co., Ltd., had contracted 
to sell the Ripon City to Messrs. NeU, McLean & Co., of Glasgow, 
for £S,000, upon certain terms as to payment by instalments 
and security therefor, and the contract which was finally 
settled provided that the vendors should remain the registered 
owTiers until they were in a position to transfer the entire 
steamer and take a mortgage upon her for the instalments of 
the purchase price. The vessel was accordingly taken over 
by Neil, McLean & Co. and they appointed the Plaintiff master. 
They also entered into a contract with Cory Brothers for the 
supply of all coals required at certain named ports, which 
included Buenos Ayres and La Plata, at varying prices on 
terms which provided that payment should be by honour of 
captain's draft on the managing owners at 30 days' sight. In 
May, 1896, the Ripon City was at Buenos Ayres and was 
suppUed by Cory Brothers with 268 tons of coal under the 
coaling contract, and later, at La Plata, she was supplied with 
a further 721 tons, where Cory Brothers also advanced £14 4s. 
to the master in cash for necessaries. The master in payment 
diew on Neil, McLean & Co. two bills for £333 and £910 which 
Neil, McLean & Co. duly accepted, but which on presentation 
for payment were dishonoured. 

The Plaintiff had cilso drawn two other small bills on Neil, 
McLean for coals suppUed at the Orkneys and Copenhagen by 
other persons which had not been paid, and he also had a.daim 
for the balance of his wages amounting to £83. 

(A) i;l897), P. 226 ; and see The Elmville (1904), P. 319 & 422. 

6 
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Gorell Barnes, J., in a considered judgftient, distinguished 
the case from the Orienta (i) in that it was necessary under the 
coal contract with Cory Brothers for the master to intervene 
by fixing the quantity of coal required and drawing for the 
price at the rate fixed. This he did in .his capacity as master 
at the request of his employers. 

In the Orienta, on the other hand, the master had nothing 
whatever to do with the order or supply of coals, and it was 
not until after the coals had been supplied alongside that the 
master volvuitarily signed the draft at the owners' request. 

" In the articles Neil, McLean & Co. were described as the 
managing owners, and I think that the Plaintiff was clearly 
entitled to treat, and did treat them as managing owners. 
He had no notice of any facts which would deprive him of his 
right of lien, and, in my opinion, he was entitled to look to the 
ship as security for his claims in question . . . . His 
position is entirely different from that of the master of the 
Castlegate (j), who incurred liabilities on behalf, and on the 
credit, of the charterers when he knew that the ship was not 
theirs, and that his owners had not authorised him to pledge 
their credit. I hold that the case falls within the principle 
I have endeavoured to arrive at, and I hold that the Plaintiff 
had a maritime lien on the vessel for the amount of the 
bills " (k). 

The master's lien for wages and disbursements is not affected 

by the fact that he happens to be part owner of the vessel (/), 

or that the person by whom he was appointed master had 

obtained possession of the ship from her owner by means of 

fraud to which the master was not privy (w). 

Fees and 68. It is provided by the Act of 1894 (n) that there shall be 

expenses of pgjj ^q every receiver of wreck the expenses properly incurred 
a receiver 5 , . . / , ,, . , . i -j j 

of wreck. by him m the performance of his duties upon a scale providea 

by the 20th Schedule to that Act, and that, in addition to his 

other rights and remedies for the recovery of those expenses 

(i) See page 79 ante, 
(j) See case referred to ante at page 80. 
(k) Per Gorell Barnes, J., ibid, at p. 246. 
[I) The Feronia, 37 L.J. Ad. 60. 
"" {m) The Edwin, 33 L.J. Ad. 197. 

(») Sect. 567. See The Ella (191.5), P. Ill, 
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and fees, the receiver shall have the same rights and remedies 
as a salvor has in respect of salvage due to him. 

A receiver, therefore, has a lien upon the wreck analagous 
to a salvage hen. 

69. With regard to statutory Hens little need be said. A Statutory 
statutory lien, milike a maritime lien, which arises at the l»cns. 
moment the claim comes into existence, is a mere seciuity 

which does not arise xmtil the actual commencement of an 
action in rem (o). 

A statutory hen wiU not, therefore, prevail over a bona fide 
moctgage (/>), and, without detailing the various circumstances 
in which proceedings in rem may be instituted, it may be 
noticed that under the Admiralty Court Act 1861 {q) the High 
Court of Admiralty has jurisdiction over any claim for neces- 
saries supplied to any ship elsewhere than in the port to which 
she belongs, rmless it is proved that at the time of the institution 
of the proceedings an owner, or part owner, of the ship is domi- 
ciled in England or Wales. 

To this extent only is a lien for necessaries recognised by 
EngUsh law (r). 

70. An artisan who undertakes to work upon goods for 
the benefit of another, and who is to be paid a price for his 
labours, is entitled to retain possession of the goods until the 
price has been paid, and this right of retention is known as a 
possessory hen. 

The requisites of a possessory hen, therefore, are the execu- 
tion of work (s) upon an article of which the artisan has 
retained the possession. 

In Barr v. Cooper (<) the Joan Cunllo had been delivered 
for repair to Messrs. Barr and Shearer, of Ardrossan, and for 
that piupose was placed on a slip. When part of the repairs 

(o) The Two Ellens, L.R. 4 P.C. 161 ; and The Cella, 13 P.D. 82. 

(p) Dapueto v. Wyllie, The Pieve Sitperiore, 43 L.J. Ad. 20 ; and 
The Cella, supra. 

(g) 24 & 25 Vict. C. 10 Sect. 5 ; and see Sect 6 of the Admiralty 
Court Act 1840. 

{»■) The Sara, 14 A.C. 209 ; and Foong Tai & Co. v. BuchheisUr &■ Co. 
(1908), A.C 4.S8. 

(s) It would appear that the lien does not arise unless the result of 
the work has been to improve the article. See Haiton v. Car Mainten- 
ance Co., Ltd. (1913), 1 Ch. 621. The right to a possessory lien may be 
renounced by express agreement, Raitt v. Mitchell, 4 Camp. 146 

(<) 2 Ct. of Sess. Ca. (4th Ser.) 14. 
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had been completed she was removed by Barr and Shearer to 
a wet dock into whicli the slipway opened, and where the 
repairs were completed, the vessel being made fast to pawls 
on the premises of Messrs. Barr and Shearer. From time to 
time whilst in this wet dock the vessel was moved, usually by 
Barr and Shearer's workmen, under the order of Jhe harbour 
master. 

It was held that the repairers had not parted with the 
possession of the vessel. 

Again, in The Tergesie (u), an action in rem for wages was 
brought by the master and crew of the vessel, which had been 
engaged upon a voyage from Sulina to London. After dis- 
charging her cargo she was taken into Raitt and Gardiner's 
dry dock at Cubitt Town, the master and crew remaining on 
board. The repairs were proceeded with upon the master's 
instructions, but before they were actujilly completed the 
owner of the vessel, when asked for ;f2,000 on account and for 
security for the remainder of the work, which he was told 
would cost a further £7,000, decided to abandon her as a 
constructive total loss. Raitt and Gardiner stopped work 
and commenced proceedings for the amount of their account. 

The Tergeste was sold in the proceedings which the master 
and crew had brought for their wages, and £3,550 only was 
reaUsed, whilst the total claims for the wages and the repairs 
exceeded £5,500. On the question of priorities, therefore, 
the validity of Raitt and Gardiner's possessory lien was in 
issue, and was disputed on the ground that the master and 
crew were on board the vessel during the whole time she was 
in dock. 

Phillimore, J., in giving judgment in favour of the lien, said : 
" That man has a lien who has such control of the chattel as 
prevents it being taken away from his possession. He may 
admit other persons or workmen to access to the chattel, and 
other tradesmen may claim a possessory lien over the chattel 
or part of it, but if it cannot be got out of the dock or yard 
without the consent of the owner of the dock or yard, the 
owner of the dock will have a possessory lien, though perhaps 
not the only one on the chattel, which he can enforce, and which 

(«) (1903), P. 26 ; and see ex parte Willoughby in re Westlake 16 Ch. 
D. 604. 
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the Court has taken upon itself to enforce for him as against 
subsequent claims," and it was further held that the fact that 
the whole of the work upon the ship had not been completed 
did not affect the lien. 

It has already been noticed that the holder of a possessory 
lien is entitled to prevail over the right of a mortgagee (v). 

A possessory lien, though entitling its holder to retain 
possession for the payment of the price of his work, confers 
no right of sale, even though the retention may be attended 
with expense (w) nor can the holder charge the owner with 
this expense (x). 

(v) See ante page 6?^. 

{w) Thames lyonworks v. Patent Derrick Co., 29 L.J. Ch. 714. 

(*) Somes V. British Empire Shipping Co., 30 L.J.Q.B. 229. 



CHAPTER VII. 

Bottomry. 

Definition. 71. Bottomry is a contract whereby in certain circumstances 
a ship or a ship and her freight, with, if necessary, her cargo, 
may be charged with the repayment, on safe arrival, of a debt 
contracted for the ship's preservation or to enable her to 
continue upon her voyage. 

The practice of resorting to this means of raising funds has, 
however, become increasingly rare. 

In the course of a case (a) in 1899 it was remarked that the 
telegraph had almost killed bottomry bonds, and the com- 
bined effect of the vastly improved systems of foreign com- 
munication and credit of modern times and the master's lien 
for disbursements which is now recognised by Statute has been 
to relegate bottomry bonds to an obscurity from which they 
are hardly likely to emerge. 

Nevertheless, it cannot be claimed that these instruments 
are entirely extinct in practice, and some attention must 
therefore be given to the principles by which they are governed. 

Whether a valid bottomry bond may now be granted by 
anyone other than the master of a ship is open to doubt (6), 
and although there have been reported cases (c) in which 
bottomry has been resorted to by an owner or part owner, it 
would seem that such a bond would to-day come within the 
scope of the Merchant Shipping Acts as a mortgage. 
Form. "^2. There is no settled form of instrument required. The 
bond is usually expressed to be payable a short time after the 

(a) The Sara, 14 A.C. 209. 

(6) The Royal Arch, Swa. Ad. 269 ; and Abbott on Shipping, pp. 201 
et seq. , 

(c) The Duke of Bedford, 2 Hag. Ad. 294 ; and The Barbara, 4 C. 
Rob. 1. 
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ship's airival at her destination, and recites the purpose for 
which it was granted and the voyage on which the ship is 
engaged {d). 

But it is essential to the validity of a bottomry bond that 
the loan shall be at maritime risk — that is to say, that the 
lender shall take upon himself the risk of the voyage to the 
extent of his loan — and this must be expressed or implied in the 
instrument (c). 

Where, therefore, a bond was given to secure principal, 
interest and insurance, it was disallowed to the extent of the 
insurance, cis otherwise the lender would have avoided the 
risk he had undertaken by the bond {/). 

But the Courts have alwa}^ regarded bottomry favourably 
from the point of view of the bond holder, and, provided the 
one essential of sea risk exists, a bond will not be invalid for 
want of an exact description of the voyage contemplated, at 
any rate, if the voyage is not under the control of the grantor 
{g), or of provision for the pajmient of interest upon the loan 
(A). 

73. The property which a master may charge in this way Subject 
is primarily the ship and her freight, and where the circimi- 
stances are such as to justify him in hypothecating the ship 
he may also hj^othecate her freight (t). 

But a master is not entitled to charge freight in respect of 
cargo which will not be shipped until after the bond becomes 
due, for the reason that this would not involve the lender in 
any sea risk (j). 

(d) See form given in Appendix C. A bottomry bond requires no 
stamp except possibly where cargo is bottomried together with the 
ship and her freight. See Sched. I. to Stamp Act, 1891. 

(«) Stainbank v. Penning, 11 C.B. 51 ; Stainbank v. Shepard, 13 C.B. 
418 ; and The Indomitable, Swab. 446. 

(/) The Boddingtons, 2 Hag. Ad. 422. A stipulation that in the event 
of the ship putting into a port of refuge for repairs all monies for which 
the ship and her freight had been pledged should become payable forth- 
with does not invalidate a bottomry bond, for the holder still runs the 
risk of the ship not reaching a port of refuge. The Haabet (1899), P. 295. 
Where the Court is in doubt as to whether a lender on bottomry is under- 
taking the sea risk regard will be had to the rate of interest pavable. 
The Emancipation, 1 W. Rob. 124; and see The Dora Forster (1900), 
P. 241. 

(g) The Jane, 1 Dods. 461. 

(A) The Cecilie, 4 P.D. 210 ; The Haabet, supra. 

(») The Gratitudine, 3 Ch. Rob. 240. This includes sub-freight 
The Staffordshire, L.R. 4 P.C. 194. 

{J) The Staffordshire, supra. 
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In addition to the ship and her freight the master may also, 
where they afford insufficient security for the amount he 
requires to borrow, plenge the cargo. " This authority of the 
master of the ship to hypothecate the ship or cargo is peculiar. 
It does not arise merely out of a contract oif bailment, for that 
contract gives no such right. It does not arise even out of a 
contract of carriage on land. I doubt whether it arises on a 
contract of sea carriage, where it is all within the realm, but 
it is not necessary that this should be now decided. It does 
arise where goods are shipped on board a ship to be carried 
from one country to another. That is acknowledged by the 
maritime law of England, and, as far as I know, is equally 
acknowledged in every maritime country. It arises from the 
necessity of things ; it arises from the obligation of the ship- 
owner and the master to carry the goods from one country to 
another, and from it being inevitable from the nature of things 
that the ship and cargo may at some time or another be in a 
strange port where the captain may be without means, and 
where the shipowner may have no credit because he is not 
known there, that for the safety of all concerned and for the 
carrying out of the ultimate object of the whole adventure, 
there must be a power in the master not only to hypothecate 
the ship but the cargo " {k). 

But the master cannot hypothecate the cargo by means of a 
bottomry bond without also hypothecating the ship and 
freight (/), nor can the cargo be charged before it has been 
shipped. 

In The Jonathan Goodhue (m) the ship had been repaired at 
Calcutta and was there chartered to proceed to Rangoon to 
load a cargo for the United Kingdom. Before sailing from 
Calcutta the master granted a bottomry bond to the repairers, 
which recited the charter and purported to. charge the ship, 
the cargo to be laden and the freight payable under the charter. 

It was held that the bond was not valid as regards the cargo 
for the reason that the master has no control over the cargo 
before it is on board. 

(k) Per Brett, L. J., in The Gaetana and Maria, 7 P.D. 137 at p. 145. 
(/) La Constancia, 2 W. Rob. 404. 
\m) Swab. 524. 
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74. This authority of the master to raise money on bot- 
tomry arises only in case of urgent necessity, and not only 
must the expenditure in respect of which the charge is given 
be one which a reasonable and prudent owner, if present, 
would incur in order to enable the ship to prosecute her 
voyage, but the money must be incapable of being raised 
without resorting to bottomry. 

A master, therefore, cannot grant a valid bottomry bond 
when he is able to obtain the necessary funds upon the personal 
credit of the ov^ners («). But, although the Courts will look 
with suspicion upon a bond granted in favour of a ship's 
agents such a bond will nevertheless be valid and enforceable, 
provided it was granted bona fide and the circumstances 
justified the making of the advance. 

" It can be no part of (an agent's) duty to advance money 
without a fair expectation of being reimbursed, and, if he finds 
it rmsafe to extend credit to his employees beyond certain 
reasonable limits, he may then surely be at liberty to hold 
hard and to say ' I give up the character of agent,' and, as any 
other merchant might, to lend his money upon bond to secure 
its payment with maritime interest. If in such a case he gives 
fair notice that he will not make any further advances as agent, 
and affords the master an opportunity of tr37ing to get money 
elsewhere, and the master is unable to do so but is obliged to 
come back to him for a supply, then he is fairly at liberty, like 
any other merchant, to advance money on a security that is 
more satisfactory to himself " (o). 

Moreover, where money is advanced on bottomry by a 
person who is himself indebted to the ship or her owner the; 
bond will be enforceable to the extent of its excess over the 
amount of the original indebtedness (p). 

75. A bottomry bond has frequently been given as col- 
lateral security for bills of exchange drawn by the master on 
his owners in payment for necessaries. In Stainhank v. 
Shepard {q) the Hartland had sailed from Quebec for Bristol, 
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(«) Lyall V. Hicks, ''7 Beav. 616; and Thg Faithful, 3' L.J. Ad, 81. 

(o) Per Lord Stowell in The Hero, 2 Dods. 139 ; and see The Stafford- 
shire, L.R. 4 P.C. 194 ; and Gunn v. Roberts, L.R. 9 C.P. .331. 

ip) The Hebe, 2 W. Rob. 146, 412. 

(q) 13 C.B. 418; and see also The Catherine, 3 Hag. Ad. 2,=iO ; and 
The Staffordshire, supra. 
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and when a few da}^ out sustained sea damage which neces- 
sitated her putting back to Quebec for repairs. There the 
master, having no other means of paying for the repairs, was 
forced to charge his ship to Allan Gihnour & Co., of Quebec, 
who advanced the necessary funds. For these he drew two 
separate bills of exchange on his owners and also agreed to 
execute a charge on his ship and her freight. 

By the instrument^ which the master executed in due course, 
Messrs. Gilmour forebore aU interest beyond the amount 
necessary to insure the ship to cover the advances, and the 
master took upon himself and his owners the risk of the 
voyage, undertaking to repay the money in any event and 
subjecting his ship to seizure and sale in the event of the bills 
being refused acceptance or dishonoured. 

The advances were applied to the payment of the necessary 
repairs, and the .ship in due course saUed from Quebec on her 
voyage. However, she sustained further damage by stranding 
in the St. Lawrence, as the result of which she was sold in 
salvage proceedings. 

Her former owners refused to accept the bills which the 
master had drawn upon them, and Messrs. Gilmour then sought 
to enforce their instrument of charge. 

It was held that a master has no authority actually to 
transfer the property in his ship to a lender and that this 
authority to raise money for necessary expenses is limited to a 
charge by way of bottomry in which the sea risk is incurred 
by the lender that the pledge takes effect only in the event of 
safe arrival and that the instrument was therefore invalid. 

Baron Park added (r) : " In giving our opinion that this 
instrument is invalid we must not be supposed to intimate a 
doubt that a bottomry bond may not be given at the same time 
with, and as a collateral security for, bills of exchange drawn 
on the owner. This was clearly laid down by Dr. Lusliington 
in The Emancipation (s) on the authority of many cases. If 
necessaries can be provided on the personal credit of the 
owners, or on a biU of exchange drawn by the master upon 
them, a bottomry bond cannot afterwards be given to secure 
the same debt, because the necessity of hypothecating the 

(r) Stainbank v. Shepard, 13 C.B. 418 at P. 443. 
(s) 1 W. Rob. 124. 



BOTTOMRY 



91 



ship is the condition of the master's authority to do so {The 
Ai^usta, 1 Dod. 283). But bills of exchange may be drawn 
on account of the supply, and a bottomry bond given at the 
same time, as a collateral security, in this sense, that if the 
bills of exchange are honoured — that is, accepted and paid, 
if they require acceptance, or paid if they do not, as the case 
may be — the bottomry is discharged, and though the ship 
arrive the maritime interest is not payable ; if dishonoured, the 
amoimt is payable on arrival, by means of the remedy against 
the ship, and in that case with maritime interest." 

76. Not only must a master before resorting to bottomry 
make every endeavour to raise the necessry funds by other 
means, but he must, wherever practicable, communicate with 
his owners in order to give them an opportunity of furnishing 
the money {t). 

" If, according to the circumstances in which (the master) 
is placed, it is reasonable that he should — if it be rational to 
expect that he may obtain an answer within a time not in- 
convenient with reference to the circumstances of the case — 
then it must be taken upon authority and principle that it is 
the duty of the master (to communicate with his owners) or at 
least to make the attempt " (m). 

The communication must in terms indicate the circum- 
stances in which the master is placed and the necessity of 
raising money by bottomry (v). Nor is the master relieved 
of his duty to communicate by reason of the fact that his 
owners are insolvent or that he has given notice to a mortgagee 
{w). Moreover, where the master is proposing to hypothecate 
his cargo he must also communicate with the cargo owners or 
their agents for his authority to hypothecate the cargo arises 
only upon an agency of necessity {x). 

77. But apart altogether from this duty to communicate ■ 
wherever possible with the owners of the property which it is 
proposed to charge, the master must act prudently and must 
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(t) The Oriental, 7 Moo. P.C.C. 398 ; and The Panama L.R. 3 C.P. 199. 

(m) Per Knight Bruce, L. J., in The Bonaparte, 8 Moo. P.C. 459. 

(v) Cargo ex Olivier, 31 L.J. Ad. 137 ; and The Onward, 42 L.J. Ad. 61. 

(w) The Panama, supra. There is no corresponding duty in the master 
to communicate with a mortgagee. The Heligoland, Swa. 491. 

{x) See The Hamburg, 33 L.J. Ad. 116; and Kleinwort v. Casai 
Marittima of Genoa, 2 A.C. 156. 
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satisfy himself tiiat the money which he seeks to raise on 
bottomry is indispensable for the prosecution of the voyage. 

The master, therefore, cannot raise money on bottomry in 
order to secure an existing indebtedness of his own or of the 
shipowner (y), or in respect of charges incurred upon a previous 
voyage (z). Nor can a bottomry bond be granted in order to 
raise money to pay for repairs or supplies which have ahready 
been performed or furnished on the personal credit of the master 
or of the o\vner of the ship {a). 

In The Pontida (h) the Plaintiffs were the holders of a bot- 
tomry bond which had been granted to them by the master to 
secure an advance part of which it was contended by the 
Defendants was not in respect of a necessary expenditure, 
and Lord Esher, who was then Master of the Rolls, said: - 
" The registrar and merchants have to decide to what extent 
the master was authorised to incur each particular item, and 
that depends upon its necessity. It was for the purpose of 
seeing how much should be allowed that the bond has been 
referred for investigation to the registrar and merchants. The 
question of reasonable inquiry by the lender has never been the 
test of the liability of the shipowner." 
Bottomry 78. Again, the circumstances of necessity which may 
Spi the justify a master in hypothecating his ship and freight may not 
justify him also in hypothecating the cargo. 

"In all cases it is the prospect of benefit to the proprietor 
that is the foundation of the authority of the master. It is, 
therefore, true that if the repairs of the ship produce no 
benefit or prospect of benefit to the cargo, the master cannot 
bind the cargo for such repairs ; but it appears to me that the 
fallacy of the argument that the master cannot bind the cargo 
for the repairs of the ship lies in supposing that whatever is 
done for the repair of the ship is in no degree and under no 
-circumstances done for the benefit, or with a prospect of 
benefit, to the cargo ; whereas the fact is that though the 

(y) The Hersey, 3 Hag. Ad. 404. 

{z) The Osmanli, 3 Vf. Rob. 198 ; The Edmond, 29 L. T. Ad. 76 : and 
The Ida, 41 L.J. Ad. 85. • j . 

fa) The Augusta, 1 Dods. 283 ; The Empire of Peace 39 L.T. Ad. 12. 
But the Courts will readily assume in such cases that the repairs were 
executed on the basis of a bottoniry bond beine eiven Thp Vihilia 
1 W. Rob. 1 ; and TAe iawe;, 33 L.J. Ad. 17 ^ ^ ^^^- •"'« vtouta 

(6) 9 P.D. 102. 
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prospect of benefit may be more direct or more immediate to 
the ship it may still be for the preservation and conveyance of 
the cargo and is justly to be considered as done for the common 
benefit of both ship and cargo " (c). 

It should be noticed with regard to a bottomry bond granted 
to an agent of the owners that not only must the advajice have 
been made in respect of a necessary expenditure, but the agent 
is under a further duty to see that the money is so applied (d) . 

79. As a general rule money advanced upon bottomry 
does not become payable until the voyage in respect of which 
the bond was given has been safely completed. 

If the vessel or other property charged sustains a total loss 
the bond becomes void and nothing is payable to the holder 
upon it. 

But once a vessel is bottomried the bond attaches to the 
very last plank, and the holder may have that sold for his 
benefit (e). A mere constructive total loss, therefore, does not 
avoid the bond {f). 

Moreover, where the completion of a voyage is prevented 
by the act of the master, or by some impossibility which the 
bondholder cannot control, he may convert his security under 
the bond into a debt due upon personal credit. Thus, in The 
Dante (g) a bottomry bond was granted in London upon an 
American vessel. The bond stipulated that it should be 
payable within 24 hours of the vessel's arrival in a port of the 
United States. 

The Dante, on sailing from London, proceeded to Shields, 
where she loaded a cargo for the States. In the course of her 
voyage from Shields she was compelled to put into Plymouth, 
where she was condemned as unseaworthy. 

In proceedings which were taken upon the bond payment 
was decreed and maritime interest allowed on the ground that 
some part of the maritime risk had been incurred. 

80. A bottomry bond confers upon its holder a lien or 
privileged claim upon the property subjected to it and this 
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(c) Per Lord Stowell in The Gratitudine, 3 C. Rob. 240 at p. 261. 

(d) The Royal Stuart, 2 Spinks Ec. and Ad. 258. 
(«) The Catherine, 15 Jur. 231. 

(/) The Great Pacific, I-.R. 2 P.C. 516. 

{g) 2 W. Rob. 427; and see The Elephanta, 15 Jur. 1185; and 
London &• Midland Bank v. Neilson, 1 Com. Cas. 18. 
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lien can be enforced, if necessary, by Admiralty proceedings 
for arrest and sale. 

In any proceedings of this character the original bond 
must itself be produced to the Court (h), and the pro- 
ceedings should be commenced within a reasonable time 
as otherwise creditors or other claimants may be granted 
precedence (i). 

Not only must the bondholder show that the circumstances 
under which his bond was given were such as to entitle the 
master to resort to bottomry, but the Court will in detail go 
into each item of the expenditure in respect of which the bond 
was given and may disallow any which are considered 
unnecessary or extravagant (7). 

The security of bottomry is negotiable {k) and the position 
of an assignee is the same as that of the original holder. 

81. A bottomry bond is entitled to priority over a prior 
mortgage on the ship on the same principle as applies to the 
priority of other lien holders over a mortgage (/). 

As between different bondholders their liens rank in the 
inverse order of the dates of their bonds, the earlier bond being 
postponed to the later ; the reason being that the later bond 
operated as a species of salvage to the earlier bond {m). 

A bottomry bond has priority over a hen for master's wages 
earned before the bond was given (n), but it would seem is 
postponed to a salvage lien in respect of services rendered 
subsequently to the bond (0). 

On the same principle a bottomry bond is postponed to a 
lien for damage committed after the date of the bond {p), and 
to a seaman's lien for wages {q). 

82. Where a bond comprises not only the ship and her 
freight, but also her cargo, the cargo cannot be resorted to in 

(h) The Rowena, 3 Asp. M.L.C. 506. 



(i) The Royal Arch, Swab. 269. 



yj, The Pontida, 9 P.D. 177. _ 

(k) The Rebecca, 5 C. Rob. 102. 

ID The Duke of Bedford, 2 Hag. Ad. 294 ; and see ante page 69. 

(m) The Priscilla, Lush 1 ; and The William F. Stafford, 29 L.J. 

Ad. 109. 

(n) The Hope, 1 Asp. M.L.C. 563. It is otherwise where the wages 
were earned after the date of the bond. The Salacia, Lush 545. 

(o) Cleary v. McAndrew, 2 Moo. P.C.N.S. 216. 
*) The Aline. 1. W. Rob. 118. 

(2) The Mersey, 3 Hag. Ad. 404. 
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satisfaction of a bond given for ship's expenses until the ship 
cind her freight have proved insufficient {r), and this is so 
even though there may be an ear her bond on the ship which 
will in consequence go unpaid (s). 

Moreover, before the cargo can be made available to the 
bondholder any prior claims, e.g., for salvage or unsatisfied 
freight, there may be upon it must first be satisfied (t). 

In respect of money raised by bottomry of the cargo, for 
the purpose of repairing the vessel, the cargo owner has a 
right to be reimbursed by the shipowner unless the necessity 
for tlie loan arose out of a general average sacrifice (u). 

{r) La Constancia,- 1 W. Rob. 404 & 487. 

(s) The Priscilla, Lush 1. The reason being that there is no right to 
marshal assets belonging to different owners. See ante page 58, and see 
The Chioggia (1898), P. 1. 

(<) Cargo ex Galam, 33 L.J. Ad. 97. 

(m) Benson v Duncan, 18 L.J. Ex. 169. As to what amounts to a 
general average sacrifice, see Kemp v. HaUiday, 6 B. & S. 723 ; and 
Rose V. Bank of Australia (1894), A.C. 687. 



CHAPTER VIII. 
Effect of Foreign Law. 

83. It must be obvious that the inter|)retation and legal 
effect of a contract will often differ very materially according 
as it is to be governed by the principles of English law, or by 
those of some other code, and a question will therefore often 
arise as to what law is to govern a given transaction (a). 
In this way the English Courts are frequently called upon to 
administer justice in accordance with the law of some foreign 
country. 

The problem can perhaps best be seen by taking a h3rpo- 
thetical instance. Assume that an ItaHan who is the owner 
of a ship and who resides and carries on his business at Mar- 
seilles is desirous of raising a sum of money on mortgage of his 
ship with an English bank having a branch office at Marseilles. 
Assume, further, that the mortgage which results provides 
that the loan shall be repaid in New York on a certain date. 
Here, then, English law is represented by the nationality of 
the mortgagee, French by the place at which the contract was 
entered into, Italian by the nationality of the ship and her 
owner, and American by the place at which, the loan is to be 
repaid. 

We will now assume that the ship having arrived in an 
English port proceedings are commenced by the Bank in the 
English Courts under the mortgage and they are met with the 
contention that the mortgage must be governed by the law of 
Italy and that under the principles of that code, the Bank is not 
entitled to succeed. Upon this issue the Courts of this country 
must give a decision after considering the whole circumstances, 

(a) Some idea as to the extent to which foreign laws differ can be 
gained from the statements which will be found set ont in Appendix A. 

9S 
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and effect will be given to the transaction in accordance with 
the proper law which is held to govern it. 

Where the Courts are called upon to decide cases in which 
this conflict of laws arises the question is one depending upon 
the intention of the parties, or, rather, upon their probable 
intention, since the point is one to which the vast majority 
of contracting parties will not have given a thought. This 
being so, legal decisions in reported cases are of but little 
assistance, and the whole facts and circumstances must be 
enquired into before a decision can be arrived at in any given 
case. 

Nevertheless, a mmiber of broad rules have from time to 
time been laid down by the Courts, and these will be examined 
in turn. It must, however, be confessed that the number of 
reported cases on this branch of law is small, and deciding 
principles cannot be stated with any degree of certainty. 

It is submitted, however, though with some little hesitation, 
that the law of the ship's flag is that which prima facie governs 
a maritime mortgage where a conflict of laws arises. 

84. The first broad rule which has been laid down is that 
the law of the place where the contract is made, or lex loci 
contractus, is prima facie that by which the parties intended to 
be governed "But the terms in which this rule is itself 
stated show that it yields to the intention of the parties. The 
problem is to ascertain from the agreement itself and the 
surrounding circumstances by what law the parties intended 
to be governed." (6). 

" Stereotyped rules laid down by juridical writers cannot 
therefore be accepted as infallible canons of interpretation in 
these days when commercial transactions have altered in 
character and increased in complexity ; and there can be no 
hard and fast rule by which to construe the multiform com- 
mercial agreements with which in modern times we have to 
deal." (c). 

85. But " if a contract is made in one country to be carried 

(6) Per Swinfen Eady, J., in British South Africa Co. v. De Beers (1910) 
1 eh. 354 at p. 381 ; and see Scott v. Pilkington, 2 B. & S. 1 1 ; Lloyd v. 
Guibert, 6 B. & S. 100 at p. 133; Moore v. Harris, 1 A.C. 318; and 
South African Breweries v King (1900), 1 Ch. 273. 

(c) Per Bowen, L.J., in Jacobs v. Credit Lyonnais 12 Q.B.D. 589 at 
p. 601. 

7 
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out between the parties in another country, either in whole 
or in part, luiless there appears something to the contrary it is 
to be concluded that the parties must have intended that it 
should be carried out according to the law of that other 
country. Otherwise a very strange state of things would 
arise, for it is hardly conceivable that persons would enter into 
a contract to be carried out in a country contrary to the law 
of that country. That is not taken to be the meaning of the 
parties, unless they take very particular care to enimciate such 
a strange conclusion. Therefore, the law has said that if the 
contract is to be carried out in whole in another country it is 
to be carried out wholly according to the law of that country 
and that must have been the meaning of the parties. But, if 
it is to be carried out partly in another country than that in 
which it is made, that part of it which is to be carried out in 
that other coimtry, unless something appears to the contrary, 
is taken to have been intended to be carried out according 
to the laws of that coimtry " (d). 

In Chatenay v. Brazilian Submarine Telegraph Co. (e) the 
Plaintiff, a Brazilian resident in Brazil, had executed a power 
of attorney in favour of one Broe, a London stockbroker, 
authcoising him to purchase or sell stocks and shares on the 
Plaintiff's behalf. This power of attorney was in the Portu- 
guese language and was executed in Brazil in accordance with 
the l^al formalities of that country 

Broe disposed of certain ^lares in the Defendant company, 
of which the Plaintiff was the registered proprietor, and mis- 
applied the proceeds. The Plaintiff then commaiced pro- 
ceedings in the English Courts to have the register rectified, 
claiming that the power of attorney should be construed 
according to Brazilian law. 

In this claim he failed, and Lord Esher, M. R., in delivering 
judgment, said (/) : " This authority was given in Brazil, and 
the meaning is to be established by ascertaining what the 
Plaintiff meant when he wrote it in Brazil. The authority 
being given in Brazil, and being written in the Portuguese 

(d) Per Lord Esher, M.R., in Chatenay v. Brazilian Submarine 
Telegraph Co. (1891), 1 Q.B. 79 at p. 83. See also The Stettin, 14 P.D. 
142. 

(e) '1891), 1 Q.B. 79. 
/) Ibid. a.t p. 84. 
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language, the intention of the writer is to be ascertained by 
evidence of competent translators and experts, including, if 
necessary, Brazilian lawyers, as to the meaning of the language 
used ; and if according to such evidence the intention appears 
to be that the authority shall be acted upon in foreign coun- 
tries, it follows that the extent of the authority in any country 
in which tlie authority is to be acted upon is to be talcen to be 
according to the. law of the particular country where it is 
acted upon." 

Chatenay v. Brazilian Submarine Co. may be usefully com- 
pared with the case of Jacobs v. Credit Lyonnais (g). 

There a contract was entered into in London between the 
Plaintiffs, a firm of London esparto merchants, and the 
Defendant bank imder which the bank agreed to sell to the 
Plaintiffs 20,000 tons of Algerian esparto to be approved by the 
Plaintiffs' repr^entatives in Algeria and shipped from that 
country in monthly deliveries diu^ing 1881 in steamers to be 
supplied by the Plaintiffs. Payment was to be made in cash 
on arrival of steamer at port of destination, and the contract 
further provided that any dispute should be settled by arbi- 
tration, and that that stipulation should be made " equal to a 
rule of any of the Divisions of the High Comi: of Justice, 
London, on the application of either contracting party." 

A portion of the 20,000 tons contracted for was shipped from 
Algeria, but an insurrection then broke out in that country 
which, tc^ether with the consequent military operations, it was 
said, effectively prevented any further shipments. 

The Plaintiffs then brought their action for damages for 
non-delivery, and the Defendants contended that by the 
French Civil Code, which prevails in Algeria, they were excused 
by force majeure. 

Bowen, L. J., in delivering judgment, said [h) : " There is 
absolutely nothing in any part of this contract, as it appears 
to us, which can amount to an indication that it is in any way 
or in any part of it to be treated as anything except an EngHsh 
contract, unless it be the mere fact that the esparto is to be 
collected in Algeria, forwarded to the works of a French 
company for approval before shipment, and to be delivered on 

{g) 12 Q.B.D. 589. 
{h) Ibid, at p. 602. 
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board ships of the Plaintiffs at an Algerian port, after which it 
is to be at the Plaintiffs' risk. To hold that on this ground 
only the ordinary presumption is to be displaced, and that the 
parties must have meant some law other than the English to 
govern the construction of any portion of the contract as 
regards the liabilities of the contracting parties, would be to 
introduce an element of uncertainty into mercantile con- 
tracts. The mere fact that a contract of this description — 
made in England between English resident houses, and under 
which payment is to be made in England upon delivery of 
goods from up country in an Algerian port— is partly to be 
performed in Algeria does not put an end to the inference that 
the contract remains an English contract between English 
merchants, to be construed according to English law, and with 
all the incidents which English law attaches to the non- 
performance of such contracts." {{). 

86. There is a further rule which is freely applied to con- 
tracts of affreightment (j), namely, that they are to be deter- 
mined by the law of the nationality of the ship. 

In Llo^'d V. Ckiibert (k) the master of the Olivier, a French 
ship then in the Danish West Indies, contracted with the 
Plaintiffs, who were British subjects, to carry certain goods 
from the West Indies to Liverpool. The cargo was loaded, 
and the Olivier set sail on her voyage. But, getting caught 
by a storm, she was damaged and was forced to put into Fayal, 
a Portuguese port, for repairs. There her master was com- 
pelled to raise funds by bottomry on his ship, freight and cargo. 
The Olivier in due course arrived at Liverpool, and proceedings 
were then commenced by the bondholders in which the ship 
was ordered to be sold and the Plaintiffs were forced to pay a 

(i) This passage must, however, be read subject to an earlier passage 
in the same judgment, in which it is pointed out the parties to a contract 
of this sort may have "intended to incorporate the foreign law to 
regulate the method and, manner of performance abroad, without 
altering any of the incidents which attach to the contract according to 
English law." See p. 601 Ibid. 

(j) The reported cases are confined to contracts of this type. It 
would, however, appear that the rule is one which is equally applicable 
to maritime mortgages. It may be noticed that the law of the flag is 
well settled as determining the extent of a master's authority to raise 
money on mortgage or to deal with the cargo in an emergency arising 
in the course of a voyage. The Karnak, 38 L.J. Ad. 67 ; The Gaetano 
and Maria, 7 P.D. 1 & 137 ; and The August (1891)^ P. 328. 

(A) 6 B. & S. 100, 
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sum of £1,500 in order to obtain the release of the cargo. 

The Defendants did not appear to these proceedings, and 
in reliance on the law of France, abandoned the ship and 
freight. 

Proceedings were then commenced by the cargo owners to 
recover the £1,500 they had paid under the bond, and the 
Defendants contended that as a French ship the law of France 
should prevail, and that, having abandoned the ship, they 
were, according to French law, released from all liability in 
the matter. 

It was held by the Court of Queen's Bench that the Defend- 
ants' Uabihty was to be governed by French law, and this was 
based upon the ground that " reason and convenience are 
certainly in favour of holding that the authority of the master 
to bind his owners should be fixed and uniform according to 
the law of his flag, which is known to both, rather than that 
it should vary according to the law of the port in which the 
ship may happen for the time to be." (I). 

This decision of the Queen's Bench was taken up on appeal to 
the Court of Exchequer Chamber, which affirmed the judg- 
ment of the Court below though upon rather wider grounds. 

Willes, J., in dehvering the judgment of the Exchequer 
Chamber, said (m) : "In the diversity or conflict of laws, 
which ought to prevail, is a question that has called forth an 
amazing amount of ingenuity and many differences of opinion. 
It is, however, generally agreed that the law of the place where 
the contract is made is prima facie that which the parties 
intended, or ought to be presumed to have adopted as the 
footing upon which they dealt, and that such law ought, 
therefore, to prevail in the absence of circumstances indicating 
a different intention, as, for instance, that the contract is to be 
entirely performed elsewhere, or that the subject matter is 
immovable property situated in another country, and so 
forth ; which latter, though sometimes treated as distinct 
rules, appear more properly to be classed as exceptions to the 
more general one, by reason of the circumstances indicating: 
an intention to be bound by a law different from that of the 
place where the contract is made ; which intention is inferred 

(l) Per Blackburn, J., in Lloyds. Ginbert, 6 B. & S. 100, at P. 119. 
{m) Ibid, at p. 133. 
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from the subject matter and from the surrounding circum- 
stances, so far as they are relevant to construe and determine 
the character of the contract " 

After remarking that there was no general maritime rule on 
the subject, the Judge proceeded : (n) 

" In favour of the law of Denmark there is the cardinal fact 
that the contract was made within Danish territory; and, 
further, that the first act done towards performsince was 
weighing anchor in a Danish port. 

" For the law of France, on the other hand, many practical 
considerations may be suggested; and, first, the subject 
matter of the contract, the employment of a seagoing vessel 
for a service, the greater and more onerous part of which was 
to be rendered upon the high seas, where for all purposes of 
jurisdiction, criminal or civil, with respect to all persons, 
things and transactions on board, she was, as it were, a floating 
island, over which France had as absolute, and for all piu-poses 
of peace as exclusive, a sovereignty as over her dominions by 
land, and which even whilst in a foreign port .... was 
never removed from French jurisdiction. Further, it must be 
remembered that, although bUls of lading are ordinarily given 
at the port of loading, charter-parties are often made else- 
where ; and it seems strange and unlikely to have been within 
the contemplation of the parties that their rights or liabilities 
in respect of the identical voyage should vary, first, according 
as the vessel was taken up at the port of loading or not, and 
secondly, if she were taken up elsewhere according to the law 
of the place where the charter-party was made or even ra:tified 

" It may be asked, does a ship which visits many ports in 
one voyage, whilst she undoubtedly retains the criminal law 
of her own country, put on a new sort of civil liability at each 
new country she visits in respect of cargo there taken on 
board? An English steamer, for instance, starts from 
Southampton for Gibraltar, cdling at Vigo, Lisbon and Cadiz. 
A Portuguese going in her from Southampton to Vigo would 
naturally expect to sail subject in all respects to English law, 
that being the law of the place and the ship. But if the 
locality of the contract is to govern throughout, an Englishman 
(») Lloyd V. Ginbert 6 B. & S. 100, at P. 139. 



EFFECT OF FOREIGN LAW 103 

going from Vigo to Lisbon on the same voyage would be under 
English law as to crimes and all obligations not connected 
with the contract of carriage; and a Spaniard going from 
Lisbon to Cadiz during the same voyage would enjoy Portu- 
guese law as to his carriage, and be subject to English law in 
other respects. 

" The cases which we have thus put are not extreme nor 
exceptional ; on the contrary, they are such as would ordinarily 
give rise to the question, which law is to prevail ? The 
inconvenience and even absurdities which would follow from 
adopting the law of the place of contract in preference to that 
of the vessel are strong to prove that the latter ought to be 
resorted to ... . 

" Exceptional cases, should they arise, must be dealt with 
upon their own merits. In la5dng down a rule of law regard 
ought to be had to the majority of cases upon which doabt and 
litigation are most likely to arise ; and the general rule that 
where the contract of affreightment does not provide other- 
wise, there, as between the parties to such a contract in respect 
of sea damage and its incidents, the law of the ship should 
govern, seems to be not only in accordance with the probable 
intention of the parties, but also most consistent and intel- 
ligible, and therefore most convenient to those engaged in 
commerce." 

The decision in Lloyd v. Guilbert has since been followed in a 
number of cases (o), but that the law of the flag, which that 
case established as a rule of construction, may be displaced by 
evidence of an intention of the parties to contract with reference 
to some other law is seen by reference to the case of Chartered 
Mercantile Bank of India v Netherlands India Steam 
Navigation Co. (p). 

There the Plaintiffs had shipped a quantity of specie at 
Singapore on board the Defendants' ship, the Willem Kronz- 
prins der Netherlander, upon the terms of a bill of lading which 



(o) See The Express, 41 L. J., Ad. 79. ; Moore v. Harris, 1 A.C. 318 ; 
and in re Missouri Steamship Co., 42 Ch. D. 321 ;- and see also P. and O. 
V. Shand, 3 Moo. P.C.N.S. 272 ; and Ralli Brothers v. Compania Naviera, 
etc. (1920), 1 K.B. 614. 

(p) 10 Q.B.D. 521 ; and see The San Roman, 41 L.J. Ad. 46; The 
Patria. 41 L.J. Ad. 23'; The Wilhehn Schmidt, 25 L.T. 34 ; and The 
Industrie (1894), P. 58. 
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was in the English language and form and which contained a 
clause as to excepted perils. 

On her voyage from Singapore to Sourabaya with the specie 
on board, the Kronzprins collided with the Atjeh and sank. 
Some of the specie was recovered, but in respect of the 
remainder the Bank brought an action for damages against the 
owners of the ship, on the ground that the collision was caused 
be negUgent navigation, and not, therefore, excepted in the 
bill of lading. 

The owners contended that although they were an English 
company the Kronzprins was a Dutch ship and flew the Dutch 
flag. That the Dutch law therefore applied and that under 
that law they were not liable for the negligence of the master. 

Brett, L. J., on reviewing the whole of the circumstances, 
held that the inference was irresistible that it was the intention 
of the parties that the contract should be an English contract, 
even though the ship be considered to have been a Dutch ship, 
which he thought she was not. 

87. The choice of law being then a question dependent 
upon the probable intention of the parties, it follows that it is 
open to the parties to indicate the law by which they intend a 
contract to be governed, and when this is done effect will be 
given to that expressed intention. 

In Hamlyn v. Talisker Distillery [q), imder an agreement 
which was entered into in London, the Appellants, who were 
London merchants, agreed with the Respondents, a Scotch 
distillery company, to supply and erect a patent grain drying 
machine at their distillery which was to be worked by the 
Respondents on certain terms. This agreement contained a 
clause which provided for the reference of all disputes to 
arbitration by two members of the London Corn Exchange. 

In the proceedings which were commenced in the Scotch 
Courts for a breach of contract the Appellants reUed upon the 
arbitration clause, which, however, the Respondents con- 
tended was void under the law of Scotland, by which they said 
the contract should be governed. 

In the Scotch Court of Session it was held that the place of 



(g) (1894), A.C. 202 ; and see The Nina, 37 L.J. Ad. 17 ; Royal Ex- 
change Assurance -v. Sjoforsakrings Aktiebolaget Vega (1902), 2 K.B. 384 ; 
and Spurrier v. La Cloche (1902), A.C. 446. 
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performance of the main portion of the contract was con- 
clusive as determining that all the rights of the parties under 
the contract must be governed by Scotch law. From this 
decision the Appellants appealed to the House of Lords, where 
the Scotch judgment was reversed on the grqund that the 
language of the arbitration clause, notwithstanding the fact 
that the place of performance was Scotland, indicated very 
clearly that the parties had agreed that the contract should be 
interpreted according to the rules of English law. 

88. But though the interpretation and effect of a contract Term ex- 
may depend upon the law of one country, it may, nevertheless, cepted from 
contain particular terms which are intended to be governed law. 

by some other law. Thus, " if a contract made in England by 
English subjects or residents and upon which payment is to be 
made in England has to be performed in part abroad, it might 
not be unreasonable to assume that the mode in which any 
part of it has to be performed abroad was intended to be in 
accordance with the law of the foreign country, and to con- 
strue the contract as incorporating silently to that extent aU 
provisions of a foreign law which would regulate the method 
of performance, and which were not inconsistent with the 
English contract." (r). 

89. Moreover, what is described as the " proper law " of a collateral 
contract will not affect a purely collateral transaction transactions. 

A mortgage, therefore, although entered into on the basis 
of its being governed by English law and which is postponed 
to a bottomry bond, may yet be affected by foreign law because, 
as we have seen (s), the authority of a master to raise money 
on bottomry is governed by the law of the flag. 

Again, the right of a mortgagee is postponed to that of the 
holder of a maritime or possessory lien. Where the lien is 
based upon contract the question of the intention of the con- 
tracting parties will apply and the rights of the lien holder be 
determined by the proper law of his contract, whether or not 
that law is the same as that which governs the rights of the 
mortgagee 

Damage lien raises Uttle difficulty in this connection. " The 

(y) Per Bowen, L. J., in Jacobs v. Credit Lyonnais, 12 Q.B.D. 589 at 
p. 604 ; and see Lloyd v. Guibert, 6 B. & S. 100 ; and re Suse and Sibeth 
ex parte Dever 18 Q.B.D. 660. 

(s) See page 100 ante, note (;'). 
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question of negligence in a collision raised in a suit in this 
country is to be tried, not, indeed, by the common law of 
England, but by the maritime law, which is part of the common 
law of England as administered in this country." {t). 

Salvage lien would seem to be upon the same footing as a 
lien for damage («). 

90. Moreover, the law governing the construction and legal 
effect of a contract must not be taken necessarily as governing- 
the questions as to whether the parties were possessed of a legal 
capacity to contract or whether the contract was entered into 
with the necessary legal formalities. 

The general rule, which, hke so many of the legal principles 
on this subject, is open to considerable doubt, is that the 
capacity to enter into a binding contract depends upon the law 
of the party's domicile (v). There is some authority, however, 
for saying that in the case of a mercantile contract the question 
of capacity depends upon the law of the place at which the 
contract is made (w). 
Form. 91. As regards the form of a contract, the general rule is 
that this is governed by the law of the place at which it is made, 
and this rule is reasonably well established (x). 

Thus, a contract in writing entered into in a foreign country, 
and which, according to the law of that country, is void for 
want of a stamp, cannot be enforced here (y). 

It would seem that the provisions of the Merchant Shipping 
Act with regard to certificates of mortgages provide an 
exception to this general rule and that mortgages executed in 
accordance with those provisions need not comply with any 
formalities which may be required by foreign law {z). 

There is also some authority for stating as a further exception 
to the general rule that a contract which is intended to be 

{t) Per Brett, L.J., in Chartered, etc., Bank v. Netherlands, 10 Q.B.D. 
521 at p. 537 ; and see The Leon, 6 P.D. 148 ; and The Halley, 37 L.J. 
Ad. 33. 

(m) See Sects. 544 and 565 of Merchant Shipping Act 1894. 

(v) Sottomayor v. De Barros 3 P.D. 1 ; Cooper v. Cooper, 13 A.C. 88 ; 
and Ogden v. Ogden (1908), P. 46. 

(w) See Dicey's Conflict of Laws, 2nd Edn., at p. 538. Male v. 
Roberts, 3 Esp. l63 ; and Story on Conflict of I.aws, Sects. 75 and 76. 

(x) Alves V. Hodgson, 7 T.R. 241 ; and Clegg v. Levy, 3 Camp. 166. 

(y) Alves v. Hodgson, supra. It is, however, otherwise if by the law 
of the foreign country the contract is merely not admissible in evidence. 
Bristow V. Sequeville, 19 L.J. Ex. 289. 

{z) Compare Hay v. Northcoie (1900), 2 Ch. 262. 
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performed in a country other than that in which it is made 
and to be governed by the law of that other country need not 
comply as to its form with the law of the place in which it 
was made {a). 

92. It has been seen that the English Courts may be called Procedure 
upon to give effect to a contract in accordance with the e^ygj^ge 
principles of a foreign code of law. This it does upon evidence 
as to those principles which must be proved before it in the 
usual way. 

But although a transaction may be governed by some other 
code, the law of procedure is that of the Court conducting 
the inquiry. 

Rules of evidence (6), the remedy (c) and execution on the 
judgment are therefore governed by the lex fori. 

In the ordinary way a contract which is to be interpreted 
with reference to some foreign law and which under that law is 
required to bear a stamp may, nevertheless, be admitted in 
evidence in an English Court. But if the effect of the absence 
of the stamp is to make the contract, according to the foreign 
law, null and void, this is a matter not of procedure but of 
validity, and the contract is therefore not enforceable in this 
country (d). 

Similarly, the operation of the Statutes of Limitation is a 
matter of procedure and as such is governed by the lex fori (e). 
But where the Statutes of Limitation under the " proper law " 
governing the contract not only extinguish the right of action 
but the claim or title itself and declare it a nullity after the 
lapse of the prescribed period, that is a matter affecting 
validity to which our Courts will give effect (/). 

It would also seem that the question of the priority of 
creditors is one of procedure and as such is governed by the 
lex fori (g). 

(a) See Re Bankes, Reynolds v. Ellis (1902), 2 Ch. 333 ; and Embiricos 
V. Anglo-Austrian Bank (1905), 1 K.B. 677 at p.p. 682 & 684. 

(6) Brown V. Thornton, 6 A. & E. 185 ; and Leroux-v. Brown, 12 C.B. 
801. 

(c) Liverpool Marine Credit v. Hunter, 37 L.J. Ch. 386 ; and Baschet 
V. London Illustrated Standard Co. (1900), 1 Ch. 73. 

(i) Alves V. Hodgson, 7 T.R. 241 ; Clegg v. Levy, 3 Camp. 166. 

\e) British Linen Co. v. Drummond, 10 B. & C. 903 ; and Alliance 
Bank of Simla v. Carey, 5 C.P.D. 429. 

(/) Hubert v. Steiner, 2 Bing. N.C. 202. 

(g) Ex parte Melbourn in re Melbourn, 40 L.J. Bank. 25 ; and see 
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Illegality. 93. But it may be that the contract which it is sought to 
enforce in the English Courts is tainted with illegality and 
different considerations apply according as this illegahty 
arises under English law or under the proper law of the contract. 

" When a Court of Justice in one country is called upon to 
enforce a contract entered into in another country (and 
governed by the law of that other country) the question is not 
only whether or not the contract be vahd according to the law 
of the country in which it is entered into, but whether or not 
it is consistent with the law and policy of the country in which 
it is to be enforced ; and if it is opposed to those laws and that 
policy the Court cannot be called on to enforce it." (h). 

In Kaufman v. Gerson {i) the Plaintiff, a Frenchman, had 
placed a large sum of money in the hands of the Defendant's 
husband in order that the latter might buy furs on their joint 
account. This money was misappropriated by the husband 
and a prosecution was threatened. In order to avoid a 
prosecution the Defendant agreed to make the amount good 
by instalments on the express condition that no prosecution 
should be undertaken. 

The Plaintiff had received several payments from the 
Defendant under this agreement, and sought to recover the 
balance in the Courts of this country. 

It was decided that the agreement was one which was 
governed by French law, and it appeared that by that law it 
was one which was enforceable. It was, nevertheless, held 
that the agreement, having been obtained by means which the 
Court considered unjust and immoral, could not be enforced 
' in the English Courts. 

But the Courts will not refuse to enforce a contract valid 
by its proper law unless that course would be opposed to 
reasonable and civilised principles of law (j). 

The question of the effect of illegality is more difficult where 

Pardo y. Bingham,.39 L.J. Ch. 170; and in re Doetsch, Matheson v. 
Ludwig (1896), 2 Ch. 836. In an action by a foreign master against 
the freight for his \yages, it was held that the question whether the 
freight was liable was one of procednre and that the lex fori therefore 
applied. The Milford, Swab 362 ; The Tagus (1903), P. 44. 

(A) Per Turner, L.J., in Hope v. Hope, 26 L.J. Ch.417; and see 
generally. Dicey on-Conflict of Laws, p. 549, et seg. 

(j) (1904), 1 K.B. 591 ; and see (frell v. Levy, 16 C.B.N.S. 73 ; and 
Rousillon V Rousillon, 14 Ch. D. 351. 

(j) Quarrierv. Colston, 12 L.J. Ch. 57 ; and Kaufman v. Gerson, supra. 
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the contract, though not illegal according to English law, is 
illegal according to its proper law. 

In such a case it would seem that the illegality is one to 
which the English Courts would give effect by refusing to 
enforce the contract (k). 

The effect of illegality in this connection is one which has 
probably little or no practical importance from the point of 
view of maritime mortgages, and for this reason it has been 
considered sufficient merely to outUne the governing principles. 
Further reference can, if necessary, be made to such leading 
text-books as those by Dicey, Story and Wharton on 
Conflict of Laws. 

94. Finally, in order to complete a review as to the effect 
of foreign law, it is necessary to discuss the effect of a foreign 
judgment, and particually that of a foreign judgment in rem. 

" When a tribunal, no matter whether in England or a 
foreign country, has to determine between two parties and 
between them only, the decision of that tribunal, though in 
general binding between the parties and privies, does not 
affect the rights of third parties, and if in execution of the 
judgment of such a tribunal process issues against the property 
of one of the Utigants, and some particular thing is sold as 
being his property, there is nothing to prevent any third person 
setting up his claim to that thing, for the tribunal neither had 
jurisdiction to determine nor did determine more than that the 
litigant's property should be sold, and did not do more than 
sell the Utigant's interest, if any, in the thing .... But 
when the tribimal has jurisdiction to determine, not merely 
on the rights of the parties, but also on the disposition of the 
thing, and does in the exercise of that jurisdiction direct that 
the thing, and not merely the interest of any particular party 
in it, be sold or transferred, the case is very different." (l). 

Thus, we see the fundamental distinction between judgments 
in personam and in rem. The former binds only the immediate 

(k) Heriz v. Riera, 11 Sim. 318. See, however, Boucher v. Lawson, 
Rep. temp Hardwicke, p. 85. But where a contract made abroad in a • 
foreign country whose law recognises, its legality is to be performed in 
a country in which the contract is illegal, it would seem clear that the 
contract would not be enforced by the English Courts. Grell v. Levy 
16 C.B.N.S. 73 ; Moulis v. Owen (1907), 1 K.B. 746 ; and Compania 
Naviera Sota Y Aznay v. RalH (1920), 2 K.B. 287. 

(Z) Per Blackiurn, J., in Castrique v. Imrie, 39 L. J.C.P. 350 at p. 354. 
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parties and their privies.; the latter is binding upon the 
whole world. 

Now the general rule is that a foreign judgment is valid 
and conclusive in this country so long as it issues out of a Court 
of competent jurisdiction. 

The judgment, therefore, of a foreign Court having juris- 
diction to entertain proceedings in rem and to decree the sale 
of a ship is binding, and the title of the ship's purchaser is 
valid in this country (m). 

The fact that the view taken by the foreign Court is one 
with which an English Court would not agree is immaterial, 
for the Court will not go into the merits of a case on which a 
foreign Court has pronounced a decision (n), nor will the fact 
that the foreign Court has made a mistake as to the effect of 
English law affect the position (o). 

But a foreign judgment may be attacked on the ground that 
it was obtained by means of fraud or misrepresentation (p), 
or that the proceedings which resulted in the judgment were 
plainly contra!ry to natural justice (q). 

The onus is, however, upon the person attacking the foreign 
judgment to show substantial injustice, and the mere fact that 
the procedure in the foreign Court differed from that of an 
English Court is not sufficient (q). 

Again, a foreign judgment may be attacked on the ground 
of want of jurisdiction, for it is obvious that a foreign country 
cannot lay down rules to govern the rest of the world, nor can 
it be allowed to define the jurisdiction of its Courts. 

The conditions which are required by English law in order 
to give jurisdiction to a foreign Court are (r) : 

(m) Castrique v. Imrie, 39 L.J. C.P. 350. The City of Mecca, 6 P.D. 
106; and Minna Craig Steam Ship Co. v. Chartered, etc.. Bank of India 
(1897), 1 Q.B. 55, 460. 

[n) Henderson v. Henderson, 6 Q.B. 288. 

(o) Castrique v. Imrie, supra. It is, however, submitted that this 
may be otherwise where the Foreign Court has been perverse in dis- 
regarding the true principles of English law applicable to a case before it. 
See Godard v. Gray, 40 L. J.Q.B. 62 ; and Simpson v. Fogo, 32 I.. J. Ch. 
249. 

(p) Vandala v. La.wes, 25 Q.B.D. 3) 0. 

(g) Crawley v. Isaacs, 16 I..T. 529. On this ground a judgment may 
be attacked where the defendant in the foreign proceedings did not 
appeal", and had no notice of their commencement. Douglas v. Forrest, 
4 Bing. 686. 

{r) Rousillon v. Rousillon, 14 Ch. D. 351 ; and Emanuel v. Symon 
(1908), 1 K.B. 302. 
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1. That the party is a subject of the foreign country. 

2. That he was resident in that country at the time 
of the commencement of the foreign proceedings (s). 

3. That he was Plaintiff in the foreign proceedings 
and thus selected the tribunal. 

4. That he was Defendant in the foreign proceedings 
to which he voluntarily appeared {t). 

5. That he has agreed to submit to the jurisdiction 
of the foreign Court. 

Unless it can be shown that a foreign judgment cannot 
satisfy any of these five conditions its vahdity cannot be* 
impeached in the Courts of this country on the ground that 
the foreign Court had no jurisdiction. 

(s) A mere temporary residence would not, however, amount to 
residence, which involves the intention to make a home. 

(<) An appearance under protest is none the less a voluntary appear- 
ance. Boissiere &■ Co. v. Brockner, 6 T.L.R. 85, but an appearance in 
order to secure the release of property which the Court has already 
seized is not. Voinet v. Barrett, 55 L. J.Q.B. 39. 
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I. MORTGAGE OF BELGIAN SHIPS. 
I General. 

Property in ships is regulated in Belgium by the law of 
Aug. 21, 1879, as modified by the laws of June 12, 1902, and 
Feb. 10, 1908. Ships are " chattels." Contrary, however, to 
the fundamental principles, of "Belgian law, they are not subject 
to the general rule of " chattels " that possession is a proof of 
title. Further, ships can be mortgaged. 

The above laws apply to all vessels of 25 tons and over which 
are habitually employed or intended to be employed in the 
carriage by sea of persons or goods, in fishing, towing, or any 
other employment connected with navigation and carried on 
for profit. 

A mortgage is only vaUd if it be given on one or more specifi- 
cally designated ships and for a specific sum. It can be given 
on a ship in course of construction, and, subject to any express 
stipulation to the contrary, covers the machinery, fittings, 
gear and other equipment. It also covers the freight. 

A mortgage creates a prior lien not only for the capital, but 
for three years' interest. 

To ensure priority as against third parties, a mortgage must 
be made pubhc by the formaUty of registration, and only 
notarial deeds and private agreements can be registered. The 
mortgagee should in the mortgage elect his domicile in Antwerp 
where registration can alone be effected. 

If the deed be made abroad (outside Belgium) it may be 
made in the form prescribed by the law of the particular 
country where the transaction is carried out, and a mortgage 
made by the captain of the ship during a voyage can be regis- 
tered if confirmed by a telegrani containing the necessary 
details, subject, however, to the actual deed being presented 
to the Conservateur within three months of the registration of 
the telegram. 

Registration. 

A mortgage cannot be registered unless the ship be registered. 

Registration of the ship is made in a special register kept for 
this purpose by the Conservateur des Hypothfiques at Antwerp, 
upon production to the Conservateur of a certificate giving 
certain specified particulars of the ship. 

A mortgage may be registered as soon as the ship is on the 
Register. The registration is made upon production of the 
document submitted for registration if it be a private agree- 
ment, or of a copy it if be a notarial deed. In the case of a 
private agreement, two originals, one of which is exempted 
rom stamp duty, and in the case of a notarial deed, a certified 
uplicate exempt from stamp duty, must be lodged. The 
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Registrar then makes a note on the Register of (1) the date of 
the document ; (^),the nature of the document ; (3) the names, 
occupations and domiciles of the parties ; and (4) the nature of 
the agreement and its main provisions. 

No definite period is fixed by law for registration, which may > 
be effected at any time whilst the mortgage is in force, but, in 
the event of the death of the mortgagor, registration must be 
made within three months. 

Moreover a mortgage cannot be registered after registration 
of a deed of assignment by the debtor, or his bankruptcy, or after 
the sale of the ship. 

The registration is effective for 15 years, and if the mortgage 
be still in existence for this length of time, the registration should 
be renewed before the expiration of the fifteenth year. 

Priority is established by the date of registration. If there 
be more than one mortgage registered on the same day, 
priority is determined by the numerical order. 

Rights of the Mortgagee in the Event of Default. 

The sale of ships in execution is regulated by the law of 
Sept. 4, 1908. 

The first step is a formal demand for pa5mient. If the ship 
has chcinged hands since the mortgage, a copy of the formal 
demand must be served on the owner. This formal demand 
must contain specified particulars, and ends with a notice that, 
in default of payment, proceedings wUl be taken for the seizure 
of the ship. Proceedings for seizure may only be commenced 
twenty-four hours after the formal demand. 

The next step is the issue of a writ of execution which con- 
tains {a) a statement of the formal demand ; (b) retainer of an 
avoue; (c) description of the vessel; and (d) appointment of a 
receiver. A copy must .be served on the captain, and the writ 
must be registered with the Conservateur des Hypoth^ues. 

Within eight days from the registration of the writ, a petition 
is presented to the President of the Tribunal Civil, who 
nominates an official to carry out the sale. The proceeds of 
the sale by auction are distributed amongst the creditors 
according to their priorities. 

De la vote puree (Seizure on default). The law allows the 
stipulation of " voie puree " to be inserted in a mortgage. The 
effect of this is that, subject to the following conditions, (1) that 
the mortgagee is first on the register, (2) that he provides 
security if any objection be made as to his financial solvency, 
and (3) that the stipulations have been registered in the 
mortgage registry, the mortgagee may on default take posses- 
sion of the ship. The formal demand, however, is necessary. 
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and within ten days a petition may be presented to the Presi- 
dent of the Tribunal Civil for a decree putting the mortgagee 
in possession. This decree must be advertised in the Moniteur 
Beige and other newspapers, but can be enforced notwithstand- 
ing any appeal that may be lodged by the mortgagor. If the 
ship be in a foreign country, the order may be transmitted by 
telegraph through the Ministry of Foreign Affairs to the 
Belgian Consul of the foreign port, who notifies the captain, 
and if the captain or any other person oppose or impede the 
enforcement of the order he is liable to imprisonment. 

The mortgagee having taken possession of the ship does 
not become the owner. He must carry out all the prior 
engagements of the ship entered into in good faith, and is 
responsible for the management of the ship. 

The mortgagee has the right of petitioning the Court to have 
the vessel sold by public auction, but this fight is also shared 
by the owner and the other creditors. 



Maritime Liens. 

Privileged claims on ships are the result either of liens or of 
mortgages. 

Liens always rank before mortgages. 

The number of liens has been reduced by statute. To-day 
the following claims only confer a maritime lien on the ship 
and freight ; they are set out in order of priority. 

(1) Legal expenses incurred for the common benefit of the 
creditors, public taxes and duties (including pilotage, harbour 
and port dues, whether owing to the State or to private 
individuals holding a concession from the State). 

Expenses relating to the custody and preservation of the 
ship from her arrival in port until sale. 

(2) Wages of the master and crew from the date of the last 
voyage, but not for more than six months. 

(3) Costs and expenses of any salvage. 

(4) Damages payable, owing to collision, to another ship, 
her cargo, or persons on board. 

The following claims no longer confer a maritime lien, e.g., 
towage, necessaries, lien for unpaid purchase money, premiums 
on insurance, damages due to cargo owners for breach of 
contract, etc. 

Maritime liens of the same class rank equally and share 
rateably, but in the case of salvage the later salvage takes 
precedence over the earlier salvage. 
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Conflict of Law. 

Where a foreign ship is transferred to the Belgian flag, the 
law of Feb. 10, 1908, Art. 22, provides that a change of flag 
does not affect existing rights on the ship. The extent of these 
rights is governed by the law of the flag legally carried by the 
ship immediately before her transfer to the Belgian flag. 

With regard to the position of a foreign vessel in Belgian 
waters so far as liens and mortgages are concerned, there is a 
strong tendency in Belgium to recognise the law of the flag, 
although the authorities are not unanimous on this point. 

The law of the flag is, however, subject to certain restric- 
tions, and especially in the sense that it must not conflict with 
Belgian law (I'ordre public beige). A mortgage of a foreign 
ship would not be held entitled to rights greater than those 
created by a mortgage on a Belgian ship. Moreover, the 
formahties of arrest, sale and distribution of the proceeds of 
sale are matters of procedure, the rules applicable thereto are 
and can only be the rules of the country where the arrest is 
effected, " locus regit actum." 
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II. MORTGAGE OF DANISH SHIPS. 

The Danish law regulating the rights of mortgagees in ships 
is contained in the Maritime Law of April 1, 1892, and Act 
No. 103 of April 29, 1913 ; also Act 57 of April 1, 1892, regard- 
ing the registration, etc., of Danish ships. 

Every ship of 20 tons gross or over which is entitled to carry 
the Danish flag and belongs to the Danish nation must be 
registered in the ship's register of the Registration and Ship 
Measurement Bureau in Copenhagen. 

In order that a ship may be allowed to sail under the Danish 
flag, it must either be owned to the extent of at least two-thirds 
by persons who are native bom Danish subjects and have not 
become citizens of a foreign country or by persons who are 
and have been for five years at least settled within the Danish 
Monarchy, or belong to a joint stock company, the Board of 
Directors of which has its seat within the Danish Monarchy 
and consists of shareholders who fulfil the above-mentioned 
conditions. 

To create a voluntary mortgage on the ship (registered 
mortgage) a voluntary declaration is required from the owner 
or owners of the ship and the registration of this declaration in 
the ship's register. As registration is necessary, the declara- 
tion must be made in writing, and there must be a proper docu- 
ment of mortgage, though the precise form of the document of 
mortgage is immaterial. 

In this way mortgages on ships — or any portions of same — 
already registered in Denmark can be created. But even if 
the mortgage be created on the ship before it is actually 
registered in Denmark the mortgage is Valid, as such, if it is 
registered within three months after the registration of the 
ship has been completed. 

Registered mortgages can also be created on a ship under 
construction in Denmark when the ship is only provisionally 
registered. 

In the event of default on the part of the mortgagor the 
mortgagee must sue the mortgagor in the ordinary way, obtain 
judgment against him, and, with this judgment, levy execution 
on the property and afterwards sell it by public auction. The 
creditor can, however, himself bid at this auction. 

Not only can the mortgagee bring this action against the 
shipowner, but also against the captain. 

To prevent the ship which is the object of the execution 
sailing away, a mortgagee can claim arrest of the ship whereby 
he secures for himself a special right to levy execution at a 
later date. Such arrest can be obtained from the court of the 
place at which the arrest is to be made, even though it is not 
the captain's or shipowner's home court. 
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As soon as the application for registration has been made, a 
registered mortgage has priority over earher unregistered mort- 
gages and also over claims arising by process of the Court such 
as arrest, distress or bankruptcy. The application for registra- 
tion is also necessary to protect the rights of the mortgagee 
against those who later acquire rights in the ship and against 
creditors who seek satisfaction therein. Should these parties 
apply to the Registrar before application has been made for the 
registration of the mortgage, the latter must give way. 

Irrespective of whether an application for registration has 
been made or not a voluntary mortgage has priority over aU 
personal creditors, including also the personal privileged 
creditors : for example, rent, claim, taxes, wages, and the like. 

But the rights of all mortgagees, whether registered or 
not, are postponed to the payment of public fees, maritime 
liens, and, in certain cases, a part owner's lien for expenses. 

PubUc fees include not only ships and customs dues, harbour 
dues, etc., but also court charges, particularly court fees in the 
case of the bankruptcy of the owner; also the fees connected 
with the satisfaction of the judgment of the Court. These fees 
are payable before any other claim on the ship. 

Claims giving rise to a maritime lien on ship and freight are : 

(1) Pilotage, salvage and expenses in connection with the 
release of a sMp from arrest. 

(2) Captain's and crew's claims for wages, etc. This lien 
lapses if not enforced within a year from the time of the 
claimant leaving the shipowner's employment. 

(3) Contributions for general average, bottomry claims, 
and the claims of the owner of the cargo for goods which have 
been sold for the requirements of the ship during the voyage. 

(4) Claims originating from contracts entered into by the 
captain in his capacity as such, or from breach of contracts, 
the carrying out of which rests with the captain, or for damage 
cavLsed by mistake or neglect on the part of the captain and 
the crew, or from monies which the captain himself has paid 
out or imdertaken to pay out in order to defray expenses of 
the ship. 

The contracts which the captain in his capacity as such has 
entered into cover, for example, contracts regarding coal, 
provisions and other necessaries, and these claims, therefore, 
are secured according to Danish law by a maritime lien on the 
ship and freight. ' 

These maritime liens are given in the order of their priority. 

With regard to claims coming under the same heading, the 
general rule is that they are treated on an equal basis. How- 
ever, claims which have been incurred by reason of a subse- 
quent case of necessity are to be met before the claims which 
came into existence by reason of the former necessity. Of 
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claims arising from different voyages, those which belong to a 
later have the preference over all claims that have arisen from 
a former voyage, though in such manner that the captain and 
the crew retain the preference given to them for wages. 

Included in the third class of maritime liens are loans by way 
of bottomry. This arises where a "loan is given to the Captain 
in case of necessity for the continuation of the voyage, or for 
the preservation of the cargo, or for the transhipment of same 
on the condition that he gives his ship, freight or cargo as 
security, with the result that the creditor has only the right to 
recover against the mortgaged property on its safe arrival. 

But it is not sufficient for the captain to take up a loan 
even for the definite objects mentioned above. He must 
expressly hypothecate his ship and freight or cargo as security 
for the loan. This must be carried out by the preparation of 
a written document which is called a " bottomry bond," or 
some other description which denotes that the contract has 
been entered into as a bottomry bond, and must contain certain 
definite particulars. 

It is not necessary, however, that the bottomry bond shall 
be registered. As soon as the captain has issued a bottomry 
bond the right of lien comes into existence as with the other 
maritime liens. 

If the form of a bottomry bond be not carefully observed 
the transaction may, nevertheless, give rise to a maritime 
lien of the fourth class. 

All the proper rights of maritime lien cover the ship as well 
as the freight with the exception of a bottomry bond, for 
which the extent of the rights of the maritime lien depend 
upon the actual terms of the bond. The right of maritime 
lien extends also to compensation awarded in the event of 
the ship being destroyed or abandoned, though not to the 
insurance. 

The statutory-lien obtained by a part owner. In the event 
of a part owner faihng on requisition to meet his share of the 
expenses of the ship, such share may be advanced by the 
managing owner or any other of the part owners, who thereupon 
acquires a maritime lien on the shares or profits arising there- 
from of the part owner in default. This lien can only be claimed 
by the managing owner or one of the part owners, or by their 
assignee or transferee, and is forfeited if not legally claimed 
within a year from the date of the outlay. 

This lien covers the share in the ship of the shipowner 
concerned, and the share of the profit falling thereto. The 
lien on the share of the ship must be understood to include 
(as also in the case of a voluntary mortgage), the ship's appur- 
tenances. 
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The statutory part-ship owner's lien ranks after maritime 
liens, and also after public fees. Further, it ranks after older 
voluntary mortgages of the ship in its entirety. But it has 
the preference over older voluntary liens on the share of the 
ship concerned, as also naturally over all subsequent voluntary 
mortgages whether of the ship in its entirety or of a share in 
her. 

The rights of a holder of a maritime lien or of a voluntary 
mortgage naturally do not cease to exist because the ship 
by a voluntary sale is transferred to another person. 

Should, however, the sale be to a foreign owner, the ship 
not only continues as hitherto to be subject to the charge 
upon it, but the shipowner becomes at once personally respons- 
ible — which otherwise is not the case — for the payment 
off of the liens, to an amount not exceeding the value of 
the ship. 

If the ship, however, is sold hy auction under process of law 
or after the ship has been formally declared a constructive total 
loss, the rights of maritime lien cease, and the lien holder 
receives in place a lien on the purchase price until this has 
been paid and a personal. claim against the shipowner when 
the purchase money is paid to him. 

The rights of maritime lien cease finally by reason of lapse 
of time, unless legal proceedings are taken to enforce them 
within one or two years of the claims on which they are based 
arising. The rights under a voluntary mortgage are not lost, 
however, apart from special circumstances, by reason of lapse 
of time. 
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III.— MORTGAGE OF DUTCH SHIPS. 

The Maritime Law is based upon the Code of Commerce of 
1838. 

Ships are chattels but the transfer of property in a sea- 
going ship can be effected only by a bill of sale entered upon 
the public registers although vessels belonging to Dutch 
subjects transferred to foreigriers abroad may effectively be 
transferred in accordance with the law of the place of transfer. 

A mortgage on a sea-going ship gives rise to a privileged 
claim upon the ship if it is effected by deed acknowledging 
the debt and the agreed interest and entered upon the register. 

The privileged claims and their order of priority are as 
follows : 

(1) Salvage and pilotage on account of and rendered during 
the last voyage. 

(2) Harbour light and quarantine dues and other port 
charges incurred during the last voyage. 

(3) Wages of watchmen and porters after her arrival in 
port after her last voyage and before sale. 

(4) Warehouse rent of rigging and ship's stores in respect 
of the period after her arrival in port from her last voyage till 
Scde. 

(5) Wages of master and crew incurred from the time the 
vessel coihmenced to fit out for her last voyage till its termina- 
tion. A voyage is considered terminated twenty-one days 
after arrival or earlier if the ship has completely discharged 
her cargo. 

(6) Claims for necessaries and repairs in respect of her last 
voyage from the commencement of outfit till termination, also 
money advanced or lent to the master or paid on his behalf 
during the ship's last voyage, or money lent on bottomry 
(including the maritime premium), on account of her last 
voyage. 

(7) Claims for necessaries other than the above for the last 
three years preceding sale. 

(8) Claims for building for the same period (including 
interest). 

(9) Bottomry when effected and signed for prior to the 
ship's departure (but not including the maritime premium). 

(10) Claims by shippers for short or improper delivery of 
goods due to neglect of master or crew. 

(11) Unpaid purchase money of the ship for two years 
preceding sale (including interest), if acknowledged by deed 
and entei^ed in Register. 

(12) Claims for ordinary debts with interest secured by 
pledges or mortgages on the ship if, similarly acknowledged 
and entered and ranking inter se in the order of registration. 
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These privileged claims continue to attach to the vessel 
notwithstanding its sale. 

In respect of such claims the privilege is lost if the vessel 
be transferred in Holland to a stranger, without protest by 
the privileged creditor, and sails in the name of the new 
owner for a period of sixty days. Where, however, a sale is 
effected abroad the privilege is not similarly liable to loss. 

Where a vessel is sold by order of the Court the expenses of 
sale are a first charge on the proceeds. 

With regard to bottomry the instrument must state : 

The ntimes of lender and borrower. 

The amount advanced and the premium. 

The property subjected to the bond. Whilst ship freight 
and cargo can all in proper cases be bottomried a bond securied 
on future freight alone is invalid. 

The name of the ship and of her master. 

The length of time or voyage covered by the bond, the time 
for repayment, and 

The place at and the date on which the bond was given. 

Moreover, aU bottomry bonds effected in Holland must be 
registered within eight days at the Court of the Arrondissement 
of the place where the ship is fitted out, or, if she was fitted 
out abroad, of the place where the bond was given, and failing 
this there is no privileged security under the bond. 

Bottomry may be effected by a master in the course of a 
foreign voyage in cases of necessity, but he must first obtain 
a declaration from the leading members of the crew as to the 
circumstances and obtain the sanction of the Dutch consul. 

Bottomry involves the undertaking of maritime risk by the 
holder so that if the security be lost, wholly or in part, without 
default, fraud, wilful act or neglect on the part of the borrower 
there is no Habihty to repay the loan. 
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IV.— MORTGAGE OF FRENCH SHIPS. 

Mortgages on ships are governed by the Act of July 10, 
1885 (modifying the Act of Nov. 10, 1874), and the Decree of 
June 18, 1886. 

When the Act was passed, it was thought that mortgages 
on ship's would often be resorted to, but tins has not been the 
case, the main reason being that a mortgage only ranks after 
a considerable number of maritime liens and therefore offers 
a minimum of security. 

It is not possible to take a mortgage on every ship ; accord- 
ing to Article 36 of the Act of July 10, 1885, a mortgage can 
be taken only on ships of at least 20 tons. 

The mortgage must be executed by the owner or his duly 
authorised agent, or, in the event of there being several owners, 
it may be executed by the managing owner with the authority 
of the majority. Similarly, a co-owner may mortgage his 
undivided share with the authority of the majority. 

A ship can be mortgaged when in course of construction 
(Art. 5), and also during a voyage : in the latter case, the 
owner must give a power of attorney to an agent, for instance 
the captain. 

A mortgage on a ship can be executed either by notarial 
deed or a private agreement (Art. 2). 

When a mortgage on a French ship is executed in a foreign 
country, the same is valid if made according to the form of 
the country where the agreement is made, but French case 
law is not very clear as to whether such a mortgage executed 
in a foreign country must not, in order to be effective in France, 
be first enforced before a French court. (Cass, Nov. 25, 1879 ; 
Grenoble, May 4, 1881.) 

A mortgage on a ship, executed pursuant to the provisions 
of the law of the Ship's flag, must, according to the majority 
of French authors, and to French case law, be effective in 
every country. {Marseilles, April 8, 1876 ; Cass, Nov. 25, 1879). 
A mortgage on a ship includes, subject to any agreement to 
the contrary, the rigging, machinery, tackle and other equip- 
ment (Art. 4). 

A mortgage deed of a ship must be lodged at ■ the Receveur 
Principal des Douanes of the port of registration of the ship, 
and until it has been registered a mortgage is of no effect as 
against third parties. 

In the case of a ship in course of construction, the Receveur 
is the one of the place where the ship is being built, and amort- 
gage which is granted upon a ship purchased abroad before 
her registry in France may be registered by the French Consul 
and transcribed on the Register book of the Recette des Douanes 
of the port at which the ship is to be registered. 
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A mortgagee who desires to have an inscription validly 
registered by the Receveur des Douanes must lodge the mort- 
gage deed, if same is a private agreement, or an official copy 
of same, if it has been made by a notarial deed, and also two 
bordereaux miAtr private signature (Art. 8). The bordereaux 
must contain : 

(1) Name of creditor 

(2) Date of the deed. 

(3) Amount of the claim. 

. (4) Statement as to interest. 

(5) Date of repayment. 

(6) Designation of the ship. 

(7) Election of domicile by the mortgagee, in the place 
where the Receveur des Douanes resides. 

One of the two bordereaux is kept by the Receveur and 
the other one is handed back to the mortgagee with a memor- 
andum that the inscription has been duly made. 

The costs of inscription are borne by the mortgagor. 

There is no specified time within which the inscription must 
be made after the mortgage deed has been executed, but of 
course, for many reasons, it is preferable in the mortgagee's 
interests to inscribe his mortgage as soon as possible. 

Every inscription pursuant to a mortgage on a ship must 
be renewed every tenth year. 

To cancel a mortgage on a ship, it is necessary to lodge a 
notarial deed of withdrawal of mortgage. 

"Whatever may be the place where the mortgage was entered 
into, the formalities relative to the publicity of the mortgage 
must be made according to the law where the ship is registered, 
viz., according to the law of the Ship's flag (Art. 33.) 

Whatever the place at which the ship may thereafter be 
seized by the mortgagee, or sold, the law of the Ship's flag 
governs the rights of the parties {Cass, Nov. 25, 1879). 

According to Art. 33 of the Act of July 10, 1885, it is not 
possible to sell a ship upon which there are mortgages in favour 
of a foreigner whether the sale takes place in France or in a 
foreign country. This Article has been passed in order to 
protect the mortgagee. 

A mortgage ranks prior to the ordinary creditors, but only 
after the maritime liens, so that for practical purposes a mort- 
gage on a ship is very often of small value owing to the number 
and importance of the maritime hens. 

When there are several mortgages, the one that has priority 
is the one inscribed first at the Bureau du Receveur des Douanes. 

Not only is the principal of the loan guaranteed by the 
mortgage, but also two years' interest and that for the current 
year. 
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According to the Act of July 10, 1885, Art. 22, when the 
mortgagee is not paid, he has a right to seize the ship, and the 
usual formalities of sale by saisie are applicable as specified 
in Art. 187 et seq. of the French Code of Commerce. 

When a mortgaged ship has been purchased the usual 
formalities of purge have to be fulfilled. (Art. 2,183 
French Code of Commerce). 

The maritime hens in their order of priority are : — 

First rank. — Legal and other expenses incurred with refer- 
ence to the sale of the ship, and the division of the proceeds. 

Second rank. — Fees for pilotage, towage, and harbour, dock 
and port dues. 

Third rank. — Claims for looking after the ship from her 
entry into port until sale. 

Fourth rank. — Captain and crew's wages for the last voyage. 

Fifth rawA.^Lien of the priteur d la grosse for the ship's 
last voyage. 

Sixth rank. — ^The vendor's lien for unpaid purchase money, 
the lien of the contractors and workmen who have been employed 
in building the ship (if the ship has not made a voyage), credi- 
tors' hen for supplies, work and labour for repairs, stores, 
fittings, and equipment before the departure of the ship. 

Seventh rank. — The amount of the insurance premiums for 
the last voyage. 

Eighth rank. — Damages due to the cargo owner for non- 
delivery of or damage to the goods ^hich have befen loaded on 
the ship. 

All these maritime liens, though not inscribed on any register, 
rank prior to a mortgage on a ship. 

The lien, however, is lost if the ship has made a sea voyage 
under the name and at the risk of a purchaser, provided the 
creditor has lodged no formal objection. 

A ship is deemed to have made a sea voyage when her 
departure and arrival have been proved in two different ports, 
the arrival being thirty days after the departure, or when, if 
the ship has not touched at another port, more than sixty days 
have elapsed between the departure and return to the same 
port, or when, the ship having left on a long voyage, more than 
sixty days have elapsed without the creditor making his claim. 

The registration of river craft (bateau de navigation interieure) 
and of mortgages thereon is regulated by the Act of July 5, 191 7 . 
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V. MORTGAGE OF GREEK SHIPS 

Property in ships is governed in Greece by the Law of 
July 12, 1890, and by the existing Law of 1910. 

The above Laws apply to all ships of 10 tons or over which are 
habitually employed or intended to be employed in the carriage 
by sea of persons or goods, in fishing, towing or any other 
employment connected with navigation and carried on for profit. 

The owner or his duly authorised agent is alone entitled to 
enter into a mortgage contract. The captain, except by 
special authority and by permission of the Courts, can only 
grant a mortgage in the event of the ship having been chartered 
with the consent of the co-owners and one or more of the co- 
owners refusing to contribute his share of the necessary expenses 
of the voyage. 

A mortgage can only be given on a specific ship and for a 
specific sum, but it may also be given on a ship in course of 
construction provided that the ship be registered according to 
law. 

Subject to any stipulation to the contrary, a mortgage covers 
the fittings, gear and other equipment of the ship and also the 
freight. 

The mortgage must be granted by a notarial deed, and is 
only effective after registration in the proper register. 

A mortgage on a Greek ship may be granted in a foreign 
country by a notarial deed, but is only effective after registra- 
tion in the proper register, notwithstanding that the ship is in 
a foreign country when the mortgage is granted. 

A mortgage cannot be registered unless the ship itself is 
registered. Registration of the .ship consists in a declaration 
made in a register kept for this purpose by the Registrar of 
Mortgages at the principal ports in Greece and containing 
certain particulars required by law which in effect are a detailed 
description of the vessel. 

Registration ceases to be effective when a ship loses her 
Greek nationality. 

The registration of the mortgage consists in the entry by the 
-Registrar of certain specific details, such as the date of the 
mortgage deed, the names and domiciles of the parties, the 
registered number of the vessel, etc. 

No definite period is fixed by law for the registration of the 
mortgage, but the mortgages rank in priority according to the 
date of the registration. 

A mortgage follows the ship notwithstanding any transfer 
of ownership. 

The port of registration cannot be changed without the 
written consent of the mortgagee. 
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The consent of the mortgagee must be obtained to any sale 
of the whole or part of the ship which might result in a change 
of flag. Without that consent the sale is void, and the owner 
is Uable to imprisonment and a fine, and also to pay the 
amount of any loss to the mortgagee. 

The mortgage deed should contain the principal details fixed 
by law for the identification of the ship and its registered 
number, and further it should state whether the mortgage is 
on the whole or part of the ship, the amount of the debt, the 
rate of interest and the time for repayment. 

The mortgagee must also elect his domicile. Failing this, 
any proceedings relating to the mortgage should be addressed 
to the Procureur du Roi du Tribunal de PremUres Instances 
in the Registrar's district. 

The mortgage may be cancelled with the consent of the 
interested parties by a notarial deed, or in certain cases by a 
judgment of the Court, or, in the case of a forced sale, by judg- 
ment certifying that the amount of the mortgage has been paid. 

A mortgagee can only take possession of the ship with the 
permission of the President Competent des Premiires Instances 
which is given against suitable guarantees, and the President 
can release the ship against bail equal to the amount for which 
the ship has been arrested. 

The arrest or taking possession of the ship is sufficient to 
keep her within the jurisdiction of the Courts. 

A ship which is loaded and ready to sail cannot be arrested 
except for expenses in connection with the voyage that she is 
about to undertake or is in the course of undertaking. 

The procedure with regard to the sale of ships in execution 
is, shortly, as follows : 

The first step is a formal demand to the owner for pa3Tnent. 
If the ship has changed hands since the mortgage a copy of 
the formal demand must be served on the actual owner. The 
mortgagee may arrest the ship twenty-four hours after the 
formal demand. 

The actual writ of execution contains the retainer of an 
avoue and the appointment of a receiver, and a copy of the writ 
must be sent to the Registrar, who enters it on the Register of 
the ship. 

Any opposition to the sale by auction by the debtor must be 
made within thirty days, and the proceedings cannot be 
questioned after the actual sale by auction. 

The above, however, does not apply to any mortgagees who 
have not received notices of the execution. The sale of the 
ship, ipso facto, involves the dismissal of the captain. 

Privileged claims on ships are the result either of liens or 
mortgages. The present law, following .the Belgian law, has 
reduced the number of maritime liens. 
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The only claims on the ship and freight at the present 
time are tiie following, which are set out in their order of 
priority : 

(1) Legal expenses incurred for the common benefit of 
the creditors, pubUc taxes and duties, and expenses relating 
to the custody and preservation of the ship from her arrival 
in port until sale. 

(2) Wages of the master and crew from the date of their 
engagement, but not for more than six months, and any 
amount due to the Caisse Navale des Invalides for the same 
period. 

(3) The costs and expenses of any salvage. 

(4) Damages payable owing to collision with another ship, 
her cargo or persons on board. 

All these claims rank prior to the mortgage. 

Maritime hens of the same class rank equally and share 
rateably, but in the case of salvage the later salvage takes 
precedence over the earUer. 

A change of nationahty does not affect the existing rights 
on the ship, and the extent of these rights is regulated by the 
law of the Flag which the ship legally carried at the time 
of the change of natioucdity. 

Obhgations incurred abroad are as a general rule respected 
in Greece, provided that they do not conflict with Greek 
law (I'ordre pubUc Grec). For this reason the formalities of 
arrest, sale and distribution of proceeds, are matters of pro- 
cedure, and the rules appUcable thereto can only be the rules 
of the country where the arrest is effected {locus regit actum). 
Thus, an English mortgagee must in Greece follow the ordinary 
procedure for the purpose of exercising his rights. He cannot 
enter into possession nor sell the ship as in England. 
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VI.— MORTGAGE OF ITALIAN SHIPS. 

The Maritime Law of Italy is governed by the Code of 
Commerce of 1883 and the Mercantile Marine Code, 1866, as 
amended in 1877 and 1886. Various restrictions of consider- 
able importance were introduced during the war, but as these 
are of the nature of emergency legislation it is more con- 
venient to deal with them under a separate heading. Part I., 
therefore, of this article refers to the general Maritime Law 
of Italy, and Part II. contains the more essential modifications 
introduced during the war. 

Part I. All vessels flying the Italian flag, except boats 
and small craft used in coast fishing at home, must be registered 
in the Official Maritime Register of the department in which 
their owners or managers are domiciled, and must carry a 
ship's register book and shipping articles. 

An Italian ship is divided into 24 shares. 

Italian ships must be owned by Italian subjects or by 
foreigners domiciled and resident in Italy for at least five 
years (Art. 40, Mercantile Marine Code). Foreigners, how- 
ever, not domiciled or resident in Italy may own up to one 
third of the shares in the ship. In the event of a foreigner 
acquiring more than one third of the shares he must dedare 
the fact to the Captain of the Port and must transfer the 
balance within one year to an ItaHan subject or to a foreigner 
who has resided in Italy for the statutory period of five years. 
Faihng a transfer as above, it is the duty of the Captain of the 
Port to arrange for the sale of the shares exceeding one- third and 
deposit the proceeds in the Sta|:e Bank. The same rule applies 
in the case of an ItaUan owner who changes his nationality. 

For the purpose of owning ships a Company is considered 
as Italian if the head office is situated in Italy and the general 
meetings of shareholders are held there. 

Companies and partnerships with their head office outside 
Italy are entitled to own ships if one of the members whose 
liability is not limited and whose name forms part of the firm's 
naine is an Italian subject. 

Transfers of property in an Italian ship are of no effect as 
regards third parties unless entered by a superintendent of 
mercantile marine or Consular Officer upon the ship's register. 

A mortgage on a registered ship must be in writing, and has 
no effect as regards third parties unless copied into the Official 
Maritime Register at the place where the ship is registered, or, 
where the mortgage is granted in a foreign country, into the 
register of the Italian Consulate at the place where the vessel 
is at the time and entered in the ship's register book, which 
must be presented to the superintendent of mercantile marine 
or Consular Officer for the purpose. 
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Where a mortgage is effected in Italy whilst the ship is on a 
voyage to a foreign country the ship's register is preserited to a 
Consular Offtcer, who enters the mortgage upon it on instruc- 
tions from the mercantile office. 

The entry of a mortgage on a ship's register is noted upon the 
copy of the mortgage. 

A mortgage on a ship which is being built in Italy must also be 
registered in the Official Maritime Register of the place where she 
is being built, and unless this is done has no effect as regards third 
parties. On completion of the vessel and the issue of a ship's 
register book the mortgage must be entered upon that also. 

Where a foreign ship is purchased abroad by an Italian 
subject the biU of sale is presented at the Consulate and a copy 
sent to the Ministry of Marine, who transmits it to the 
Captain of the Port. On the necessary entries being made in the 
Register the Consul issues a Pro\dsional Certificate {passavanti 
provisorio) . The owner is then entitled to give a valid mortgage 
on the ship. The deed should be presented to the Consul in 
duplicate when it is registered and a copy transmitted to the 
Ministry of Marine. A note of the mortgage should also be 
endorsed on the Provisional Certificate. 

If a mortgage deed is in proper form its endorsement will 
transfer the debt and all rights under the mortgage. A 
mortgage creates a provileged claim upon the ship which can 
be enforced by process in rem in which she can be arrested 
and sold by public auction by order of the Court, but a ship 
which is ready to saU, that is, has her papers for the voyage, 
is not subject to arrest. 

Anyone may bid at the auction, which is duly advertised, but 
a person who bids on behalf of another must be provided with a 
special authority and attach it to the tender, and only a 
solicitor practising before the tribunal may bid on behalf of 
an undisclosed principal. Every bidder must make a cash 
deposit to cover the approximate expenses of the sale and of 
the debt for which the ship is being sold and the purchaser 
must pay the balance within five days. 

On the sale taking place the functions of the master end, 
and claims against the purchase money must be lodged within 
three days. These claims must be supported by necessary vouch- 
ers. The proceeds are then distributed in the following order : 

1. Law costs incurred in the common interest of all 
creditors in order to preserve the security of the ship. 

2. Salvage charges incurred during the last voyage. 

3. Navigation dues. 

4. Pilotage and the wages and expenses of men employed 
as watchmen since the ship's arrival in port. 

5. Warehouse rent for the storage of the ship's apparel 
and furniture since her last voyage. 
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6. Expense of maintaining the ship, her apparel and 
furniture, since heE last voyage. 

7. Wages of and compensation due to master and crew 
for last voyage. 

8. Contributions for general average. 

9. Capital and interest due on bottomry bonds, if noted 
on the ship's register. 

10. Insurance premiums for last voyage, or, in the case of 
steamships engaged on regular periodical Service and insured 
on time policies, the premiums corresponding to the last six 
months prior to the arrival of the vessel at the place where 
she was sold. 

11. Compensation due to shippers for short delivery of or 
damage to cargo during the last voyage if caused by default 
of captain or crew. 

12. Unpaid purchase money of the ship and monies due to 
the Consortium for naval credits. 

13. Bottomry bonds not noted on the ship's register and 
any other debts in respect of which the ship is pledged. 

Privileged debts continue as against the ship after abandon- 
ment of her to underwriters but create no right against any 
insurance money payable. 

Privileged debts of the same order share proportionately 
if created at the same port, but if the vessel resumes her 
voyage and further similar claims arise the later claims have 
priority over the earlier. 

It wUl have been noticed the priority attaching to a bottomry 
bond may be considerably higher than that possessed by a 
mortgage. 

A bottomry bond must be in writing and the document 
must state : 

1 . The capital sum lent and the rate of interest ; 

2. The security on which the loan is made ; 

3. The name of the ship ; 

4. The name of the captain ; 

5. The names of the lender and borrower; 

6. Whether the loan is for one voyage or for a specified 
time; and 

7. The time and place for repayment ;' 
and may be effected upon 

(a) The huU and keel of a ship ; 

(6) Her apparel, furniture and stores; 

(c) Her freight; 

(d) Her cargo; or 

(e) The ship, her freight and cargo jointly. 

Actions on both mortgages and bottomry bonds are statute 
barred after the lapse of three years from the date on which 
the cause of action accrued. 
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Bottomry bonds can only be granted by the owners of the 
property pledged or by their specially authorised agents 
except in the case of a captain of a ship which is in urgent need 
of funds in the course of a voyage. 

In that case the captain is entitled to apply to the Tribunal 
of Commerce or the praetor, if the necessity arise in Italy, or 
to the Consul or a magistrate if it arise abroad, for authority 
to raise money on bottomry to persons suppl3dng materials, 
provisions or labour to the ship, and on this being granted to 
effect a bottomry bond for the amount. 

This bond must be registered at the maritime office of the 
place at which it is granted if the bond is granted in Italy, 
and if abroad by the Consul, if authorised by him. In any 
event the bond must be entered upon the ship's register by 
the authority concerned, and it is this entry on the ship's 
register which entitles the bottomry bond to be placed in the 
ninth position in the order of priority of privileged claims. 

As in English law, an essential of bottomry is that the bond- 
holder should undertake the sea risk so that if the property 
bottomried becomes a total loss the borrower is free from all lia- 
bility. If the loss be partial the borrower is released pro tanto. 

Moreover, a bottomry bondholder is liable to contribute to gen- 
eral average, and any agreement to the contrary is null and void. 

If a voyage in respect of which a bottomry bond is granted 
is broken by the borrower, interest at the agreed rate is payable ; 
but if the voyage is abandoned before the risk begins, interest 
af the official rate only is payable. 

If the period of risk is not stated in the bond the risk is 
deemed to be from the time the vessel leaves port till the day 
on which she anchors in her port of destination. 

A bottomry bond may be transferred by endorsement. 

Actions on both bottomry bonds and mortgages must be 
commenced within three years from the date on which the 
cause of action arose. 

Part II. By a Royal Decree of the 2nd April, 1916, No. 369, 
the legality of any sale, transfer or disposition of any interest 
in any Italian ship, or any share therein, is subject to the 
previous approval of the Ministry of Marine, and any trans- 
action made without such approval was declared null and void. 

By a Royal Decree of the 5th July, 1917, No. 1295, it was 
enacted that for the period of the war and for one year there- 
after no interest in any Italian ship could be transferred to a 
foreign subject, and foreign subjects were prohibited from 
owning Italian ships. Under this Decree, therefore, the 
owner of a ship under the Italian flag must be an Itahan sub- 
ject, or in the case of a Company the registered office must 
be in Italy, and the chairman and general manager, the 
majority of the Board and all the managers, must be of Italian 
nationaJityo 



134 



APPENDIX A 



VII.— MORTGAGE OF NORWEGIAN SHIPS 

The Norwegian law regulating the rights of mortgages in 
ships is contained in the Maritime Law of July 20, 1893, as 
amended by Acts of July 13, 1917, and of July 9, 1920, and 
in an Act of May 4, 1901. Some regulations are also contained 
in the Bankruptcy Act of May 6, 1899, and in the Acts of 
Oct. 12, 1857, and of May 31, 1873. 

All steamships of 25 tons gross register or more, and all 
decked saiUng-ships of 50 tons gross register or inore, which 
are entitled to carry the Norwegian flag and belong to the 
Norwegian nation, must be registered in the Ships' Register 
of the home port of the ship. Men-of-War and other ships 
belonging to the State, which are not engaged in the carrying 
trade, are exempt from this regulation. It is also supposed that 
lighters are exempt. 

In order that a ship may be allowed to sail under the 
Norwegian flag it must be owned : 

(1) Either wholly by Norwegian subjects, 

(2) Or by a company limited by shares, and for the purpose 
of carrying on shipping only or shipping and forwarding, 
fishing or salvage. The head office of such a company and the 
seat of the board of directors must be situated in Norway, 
and the directors must all be Norwegian subjects living in 
Norway, and be shareholders. Shares to the extent of at 
least six-tenths of the share capital must be owned by 
Norwegian subjects, 

(3) Or by a company hmited by shares which is not carry- 
ing on such business as mentioned under (2). The main office 
and the seat of the board of directors must be situated in 
Norway, and the directors must be Norwegian subjects living in 
Norway, and be shareholders. 

If a company limited by shares enters into a Hmited partner- 
ship the above regulations with regard to the directors and 
the share capital apply to the general peurtners and to the 
common fund. 

The Norwegian State, Norwegian coimties and saving banks, 
corporations and charitable institutions, the directors of which 
are all Norwegians, the seat of the board of directors being 
situated in Norway, are treated like Norwegian .subjects, as 
well as companies hmited by shares fulfilling the conditions 
mentioned above under (2). 

To create a voluntary mortgage on a registered ship, or 
part of same, a voluntary declaration is required from the 
owner or owners of the ship, and this declaration must be 
recofded in the Ship's Register. As registration is necessary 
the declaration must be made in writing. There must, there- 
fore, be a proper document of mortgage. The form of the 
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document of mortgage is immaterial. It may, for instance, 
be made in English. The Registrar is, however, entitled to 
demand a certified translation of the document if it is not 
made out in Norwegian. 

Registered mortgages can also be created on a ship under 
construction in Norway when the ship is only provisionally 
registered. 

A Norwegian ship which is being built ia Norway may be 
provisionally registered in the Shipping Register of the district 
in which the building yard is situated, when it is ascertained 
that the huU is in frame and that from its dimensions it may 
be assumed that the ship will be of a size subject to registration. 

The King may, in case of reciprocity, decide that a mortgage 
on a foreign ship which becomes Norwegian property retains 
its validity even if the mortgage be created on the ship before 
it is actually registered in Norway, provided that the mortgage 
is registered within one month after the registration of the 
ship has been completed. No such decision has, however, 
yet been made by the King. Such mortgages created 
before the Norwegian registration of the ship can, therefore, 
only be registered with the consent of the owner concerned, 
and only granted priority according to the date of the appUca- 
tion for registration. 

If the tonnage of the ship is over 4 tons gross register, 
but less than 25 tons gross register if steamship,' and less than 
50 tons gross if decked saUing-ship, the ship may either 
be pawned, i.e., handed over to the possession of the creditor, 
or mortgaged by a voluntary document as above,- but this 
document need not to be registered in the Ships' Register of 
the home port, but in a Special Register at the homestead of 
the owner. 

If the tonnage of the ship is not over 4 tons gross register 
the ship can only be pawned, not mortgaged. 

When a ship is pawned it is not necessary, but, of course, 
desirable, that the owner should sign a declaration. 

In the event of default on the part of the mortgagor, the 
mortgagee must sue the mortgagor in the ordinary way, 
obtain judgment against him, and with this judgment levy 
execution on the property and afterwards sell it by pubhc 
auction. The creditor can, however, himself bid at this auction. 

Not only can the mortgagee bring this action against the 
shipowner but also against the captain. 

In order to prevent the ship which is the object of the 
execution sailing away, a mortgagee can claim arrest of the 
ship whereby he secures for himself a special right to levy 
execution at a later date. Such aijest can be obtained from 
the Court of the place at which the arrest is to be made, even 
though it is not the captain's or shipowner's home Court. 
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However, when a ship or part of a ship is mortgaged, it may 
be stipulated that an execution may be levied on the ship, 
or on the part, as well as compulsory sale lawfully effected, 
without preceding conciliatory or legal proceedings or judg- 
ment, and it is customary in Norway to enter a clause to this 
effect in a document of mortgage. ' 

When an execution has not been levied on the ship, or part 
of the ship, before the auction is called, the applicant must, 
in the manner prescribed for serving of summons, serve on the 
owner of the ship, or on the part owner, a copy of the ad- 
vertisement of the auction at least two weeks before the date 
fixed for the sale. 

A smaller ship that has been pawned may be sold by public 
auction without preceding conciUatory or legal proceedings 
or judgments, but notice must be given to the debtor at least 
eight days before the auction if he is hying within the same 
town or parson's district as the claimant. It may be 
stipulated that such notice shall not be necessary. 

As soon as the application for registration has been made, a 
registered mortgage has priority over earlier ururegistered 
mortgages and also over claims arising by process of the Court, 
such as arrest, distress or bankruptcy. The application for 
registration is also necessary to protect the rights of the 
mortgagee against those who later acquire rights in the ship and 
against creditors who seek satisfaction therefrom. Should these 
parties apply to the Registrar before application has been made 
for the registration of the mortgage, the latter must give way. 

With regard to smaller ships which cannot be registered 
in the Ships' Register, the priority of the mortgage or pawn 
is dependent on the date of the registration of the mortgage 
in the Special Register, and on the date of pawning, i.e., on 
the handing over of the small ship from the owner to the 
claimant. 

If the owner of a ship (registered or not) is made bankrupt, 
the bankruptcy estate is entitled to cancel any voluntary 
mortgage which has been created within the last eight weeks 
before the owner was made bankrupt, provided that the 
mortgage or pawn was created as a security for an old debt, 
i.e., for an indebtedness that did not exist at the same 
time as the mortgage or pawn was created. The eight weeks 
are reckoned from the application of registration in the Ships' 
Register, or from the actual registration in the Special Register, 
as the case may be. 

Moreover, the rights of aU mortgagees, whether registered 
or not, are postponed to the payment of public fees, maritime 
liens, and, in certain cases, a part owners's lien for expenses. 

Public fees include not only ships and customs dues, harbour 
dues, etc., but also Court charges, particularly Court fees in 
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the case of the bankruptcy of the owner, also the fees 
connected with the satisfaction of the judgment of the Court 
These fees are payable before any other claim on the ship. 
Claims giving rise to a maritime lien on ship and freight are : 

(1) Pilotage, salvage and expenses in connection with the 
release of the ship from enemies. 

(2) Captain's and crew's claims for wages, etc. This lien 
lapses if not enforced within a year from the time of the 
claimant leaving the shipowner's emplo3mient. 

(3) Contributions for general average, and expenses to be 
apportioned according to similar rules, bottomry claims, and 
the claims of the owner of the cargo for goods which have 
been sold for the requirements of the ship during the voyage. 

(4) Claims originating from contracts entered into by the 
captain in his capacity as such, or from breach of contracts 
entered into by the owners of the ship personally or by deputy, 
and the carrying out of which rests with the captain, or from 
compensations for damage caused through the fault or negli- 
gence of any person employed on board in the service of the 
ship, or for money which the captain himself has paid out, or 
undertaken to pay, in order to defray expenses concerning 
the ship, or for recovery of part of damages which one of 
several ships guilty in a collision has had to pay for 
another. 

When the ship is not in-the home port the captain is, in his 
capacity as slich, entitled to undertake on behalf of the owners 
all transactions destined to promote the perfonnance of the 
voyage, such as fitting out and victualling the ship and main- 
taining it^in a proper condition, and also to commence pro- 
ceedings in Court on behalf of the owners in matters relating 
to the ship. 

When tiie ship is not in the home port the master cannot 
bind the owners by any engagements except that of hiring 
the crew. 

These maritime liens are given in the order of their priority. 
With regard to claims corning under the same heading, the 
general rule is that they are treated on an equal basis. However, 
claims which have been incurred by a subsequent case of 
necessity are to be met before the claims which came into 
existence by a former necessity. Of claims arising from 
different voyages, those which belong to a later have the 
preference over all claims that have arisen from a former voyage, 
though in such manner that the captain and the crew retain 
the preference given to them for wages. 

Included in the third class of maritime liens are loans by 
way of Bottomry. This arises where a loan is given to the 
captain in case of necessity for the continuation of the voyage, 
or for the preservation of the cargo or for the transhipment 



138 APPENDIX A — NORWEGIAN LAW 

of same on the condition that he gives his ship, freight or 
cargo as security, with the result that the bondholder 
has the right to recover against the bottomried property only 
on its safe arrival. 

But it is not sufficient for the captain to take up a loan 
even for the definite objects mentioned above. He must 
expressly pledge his ship and freight, or cargo, as security for 
the loan. This must be carried out by the preparation of a 
written document, which is called a " bottomry bond," or 
some other description which denotes that the contract has 
been entered into as a bottomry bond, and must contain 
certain definite particulars. 

It is not necessary, however, that the bottomry bond shall 
be registered. As soon as the captain has issued a bottomry 
bond the right of hen comes into existence as with the other 
maritime liens. 

If the form of a bottomry bond be not carefully observed 
the transaction may, nevertheless, give rise to a maritime hen 
of the fourth class. 

All the rights of maritime hen cover the ship as well as the 
freight, with the exception of a bottomry bond, for which 
the extent of the rights of the maritime lien depend upon the 
actual terms of the bond. 

If the bottomry loan be raised to defray expenses which 
exclusively concern the cargo, the cargo may be bottomried 
separately, but for other expenses the cargo may only be 
pledged in conjunction with the ship and freight. If the 
ship and the cargo are pledged jointly the freight is con- 
sidered to be included, otherwise it is only included if it is 
separately mentioned. 

The right of maritime lien extends also to compensation 
awarded in the event of the ship being destroyed or abandoned, 
though not to the insurance. 

The statutory lien obtained by a part owner : 

In the event of a part owner failing on requisition to meet 
his share of the expenses of the ship, such share may be ad- 
vanced by the managing owner, or any other of the part 
owners, who thereupon acquires a maritime lien on the 
shares or profits arising therefrom of the part owner in default. 
This lien can only be claimed by the managing owner or one 
of the part owners, or by their assignee or transferee, and is 
forfeited if not legally claimed within a year from the date of 
the outlay. 

This lien covers the share in the ship of the shipowner 
concerned and the share of the profit faUing thereto. The 
Hen on the share of the ship must be understood to include 
(as also in the case of a voluntary mortgage) the ship's 
appurtenances. 



APPENDIX A — NORWEGIAN LAW 139 

The statutory part-shipowner's hen ranks after maritime 
hens and also after pubhc fees. Further, it ranks after older 
voluntary mortgages of the ship in its entirety. But it has 
the preference over older voluntary liens on the share of the 
ship concerned, as also, over all later established voluntary 
mortgages, whether of the ship in its entirety or of the part 
of the ship concerned. 

The rights of a holder of a maritime hen or of a voluntary 
mortgage naturally do not cease to exist because the ship, by a 
voluntary sale, is transferred to another person. 

Should, however, the sale be to a foreign owner, the ship not 
only continues as hitherto to be subject to the charge upon it, 
but the shipowner becomes at once personally responsible — 
which otherwise is not the case-^for the payments of the 
maritime hens, to an amount not exceeding the value of the ship. 

If the ship, however, is sold by auction under process of law, 
or after the ship has been formally declared a constructive 
total loss, the rights of the maritime lien cease, and the lien 
holder receives in place a hen on the purchase sum until this 
has been paid, and a personal claim against the shipowner 
when the purchase money is paid to him. 

The rights of maritime lien cease finally by reason of lapse 
of time, unless legal proceedings are taken to enforce them 
within one or two years of the claims on which they are based 
arising. 

If a voluntary mortgage has been created on a ship, or part 
of a ship, by means of any other document than a bond of 
indemnity, the mortgage is struck off the Register when 
20 years have passed without the registration being 
renewed. 

With regard to the question of whether the Norwegian 
Courts recognise the right of the flag, it may be remarked that 
no definite answer can be given, as the Norwegian Court 
recognise the principle mentioned in certain cases, but not in 
others, and there still prevails an amount of uncertainty and 
doubt relating to same. There are practically no authorities 
in the matter, and the following, therefore, is only an assump- 
tion as to what the Norwegian Courts in such cases would 
determine. 

As regards the estabhshment of a voluntary mortgage in 
Norwegian ships, that is to say, ships carr5dng the Norwegian, 
flag, only Norwegian law will apply. 

With regard to the estabhshment of the rights of maritime 
mortgage the question is more doubtful. 

The question of maritime hen for salvage would probably be 
decided according to the law of the flag. 
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The question of maritime lien for claims originating from 
contracts entered into by the captain in his capacity as such, 
would also probably be decided according to the law of the flag 
If, consequently, the captain of a Norwegian ship bought coal 
in England the English merchant would have a lien on the ship 
and freight, but no claim against the Norwegian owner per- 
sonally. If, on the other hand, the captain of an English ship 
bought coal in Norway it would probably be decided in 
accordance with English law, whether the Norwegain merchant 
had a lien on the English ship and freight. This latter may, 
however, be subject to doubt. 

With regard to the question of a maritime hen for con- 
tributions for general average, the law of the port where the 
ship and the cargo are separated would prevail. 
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UNITED STATES MERCHANT MARINE ACT, 1920, 
(So far as material to maritime mortgages.) 

Section 30. 

Recording of Sales, Conveyances and Mortgage of 
Vessels of United States. 



Subsect. C. (a) No sale, conveyance or mortgage which, 
at the time such sale, conveyance or mortgage is made, includes 
a vessel of the United States, or any portion thereof, as the 
whole or any part of the property sold, conveyed, or mort- 
gaged shall be valid, in respect to such vessel, against any 
person other than the grantor or mortgagor, his heir or devisee, 
and a person having actual notice thereof, until such bill of 
sale, conveyance, or mortgage is recorded in the office of the 
Collector of Customs of the port of documentation of such 
vessel, as pirovided in sub-division (b) of this subsection. 

[b) Such collector of customs shall record bills of sale, 
conveyances, and mortgages, delivered to him, in the order 
of their reception, in books to be kept for that purpose and 
indexed to show — 

(1) The name of the vessel ; 

(2) The names of the parties to the sale, conveyance, or 
mortgage : 

(3) The time and date of reception of the instrument ; 

(4) The interest in the vessel so sold, conveyed, or mort- 
gaged ; and 

(5) The amount and date of maturity of the mortgage. 
Subsect. D. [a) A valid mortgage which at the time it is 

made includes the whole of any vessel of the United States of 
200 gross tons and upwards shall, in addition, have in respect 
to such vessel and as of the date of the compUance with all 
the provisions of this Sub-division, the preferred status given 
by the provisions of Subsect. M, if — 

(1) The mortgage is indorsed upon the vessels's documents 
in accordance with the provisions of this Section ; 

(2) The mortgage is recorded as provided in Subsect. C, 
together with the time and date when the mortgage is so 
indorsed ; 
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(3) An affidavit is filed with the record of such mortgage 
to the effect that the mortgage is made in good faith and 
without any design to hinder, delay, or defraud any existing 
or future creditor of the mortgagor or any henor of the 
mortgaged vessel ; 

(4) The mortgage does not stipulate that the mortgagee 
waives the preferred status thereof ; and 

(5) The mortgagee is a citizen of the United States ; 

(6) Any mortgage which complies in respect to any vessel 
with the conditions enumerated in this Subsection'is hereafter 
in this Section called a " preferred mortgage " as to such vessel. 

(c) There shall be indorsed upon the documents of a vessel 
covered by a preferred mortgage — 

(1) The names of the mortgagor and mortgagee ; 

(2) The time and date the indorsement is made ; 

(3) The amount and date of maturity of the mortgage ; and 

(4) Any amount required to be indorsed by the provisions 
of sub-division (e) or (/) of this Subsection. 

{d) Such indorsement shall be made (1) by the collector 
of customs of the port of documentation of the mortgaged 
vessel, or (2) by the collector of customs of any port in which 
the vessel is found, If such collector is directed to make the 
indorsement by the collector of customs of the port of docu- 
mentation ; and no clearance shall be issued to the vessel 
until such indorsement is made. The collector of customs of 
the port of documentation shall give such direction by wire 
or letter at the request of the mortgagee and upon the tender 
of the cost of communication of such direction. Whenever 
any new document is issued for the vessel, such indorsement 
shall be transferred to and indorsed upon the new document 
by the collector of customs. 

(e) A mortgage which includes property other than a 
vessel shall not be held a preferred mortgage unless the mort- 
gage provides for the separate discharge of such property by 
the pa5niient of a specified portion of the mortgage indebted- 
ness. If a preferred mortgage so provides for the separate, 
discharge, the amount of the portion of such payment shall 
be indorsed upon the documents of the vessel. 

(/) If a preferred mortgage includes more than one vessel 
and provides for the separate discharge of each vessel by the 
payment of a portion of the mortgage indebtedness, the 
amount of such portion of such payment .shall be indorsed ' 
upon the documents of the vessel. In case such mortgage 
does not provide for the separate discharge of a vessel and 
the vessel is to be sold upon the order of a district Court of 
the United States in a suit in rem in Admiralty, the Court 
shall determine the portion of the mortgage indebtedness 
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increased by 20 per cent. (1) which, in the opinion of the Court, 
the approximate value of the vessel bears to the approximate 
value of all the vessels covered by the mortgage, and (2) upon 
the payment of which the vessel shall be discharged from 
the mortgage. 

Subsect. E. The Collector of Customs upon the recording 
of a preferred mortgage shall deliver two certified copies thereof 
to the mortgagor, who shaU place, and use due diligence to 
retain, one copy on board the mortgaged vessel and cause 
such copy and the documents of the vessel to be exhibited 
by the Master to any person having business with the vessel, 
which may give rise to a maritime lien upon the vessel or to 
the sale, conveyance, or mortgage thereof. The master of the 
vessel shall, upon the request of any such person, exhibit to 
him the dociunents of the vessel and the copy of any preferred 
mortgage of the vessel placed on board thereof. 

Subsect. F. The mortgagor (1) shall, upon request of the 
mortgagee, disclose in writing to him prior to the execution 
of any preferred mortgage, the existence of any maritime 
lien, prior mortgage, or other obhgation or liability upon the 
vessel to be mortgaged, that is known to the mortgagor, and 
(2) without the consent of the mortgagee, shall not incur, after 
the execution of such mortgage and before the mortgagee has 
had a reasonable time in which to record the mortgage and 
have endorsements in respect thereto made upon the documents 
of the vessel, any contractual obligation creating a lien upon 
the vessel other than a lien for wages of stevedores when em- 
ployed directly by the owner, operator, master, ship's husband, 
or agent of the vessel, for wages of the crew of the vessel, for 
general average, or for salvage, including contract salvage, 
in respect to the vessel. 

Subsect. G. (a) The Collector of Customs of the port of 
documentation shall, upon the request of any person, record 
notice of his claim of a lien upon a vessel covered by a preferred 
mortgage, together with the nature, date of creation, and 
amount of the lien, and the name and address of the person. 
Any person who has caused notice of his claim of lien to be so 
recorded shall, upon a discharge in whole or in part of the 
indebtedness, forthwith file with the Collector of Customs, a 
certificate of such discharge. The Collector of Customs shall 
thereupon record the certificate. 

(6) The mortgagor, upon a discharge in whole or in part 
of the mortgage indebtedness, shall forthwith file with the 
collector of customs for the port of documentation of the 
vessel a certificate of such discharge. Such collector of customs 
shall thereupon record the certificate. In case of a vessel 
covered by a preferred mortgage, the collector of customs 
at the port of documentation shall (1) endorse upon the 
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documents of the vessel, or direct the collector of customs at 
any port in which the vessel is found, to so indorse, the fact 
of such discharge, and (2) shall deny clearance to the vessel 
until such indorsement is made. 

Subsect. H. (a) No bill of sale, conveyance, or mortgage 
shall^^be recorded unless it states the interest of the grantor or 
mortgagor in the vessel, and the interest so sold, conveyed 
or mortgaged. 

(b) No bill of sale, conveyance, mortgage, notice of claim 
of lien, or certificate of discharge thereof, shall be recorded 
unless previously acknowledged before a notary public or 
other officer authorised by a law of the United States, or of a 
State, Territory, District, or possession thereof, to take acknow- 
ledgment of deeds. 

(c) In case of a change in the port of documentation of a 
vessel of the United States, no bill of sale, conveyance, or 
mortgage shall be recorded at the new port of documentation 
unless there is furnished to the collector of customs of such 
port, together with the copy of the bill of sale, conveyance, 
or mortgage to be recorded, a certified copy of the record of 
the vessel at the former port of documentation furnished by 
the collector of such port. The collector of customs at the new 
port of documentation is authorised and directed to record 
such certified copy. 

(rf) A preferred mortgage may bear such rate of interest 
as is agreed by the parties thereto. 

Subsect. I. Each collector of customs shall permit records 
made under the provisions of this section to be inspected during 
office hours, under such rea.sonable regulations as the collector 
may establish. Upon the request of any person the collector 
of customs shall furnish him from the records of the collector's 
office (1) a certificate setting forth the names of the owners 
of any vessel, the interest held by each owner, and the material 
facts as to any bill of sale or conveyance of, any mortgage 
covering, or any lien or other incumbrance upon a specified 
vessel, (2) a certified copy of any bill of sale, conveyance, 
mortgage, notice of claim of lien, or certificate of dicharge in 
respect of such vessel, or (3) a certified copy as required by 
sub-division (c) of Subsect. H. The collector of customs shall 
collect a fee for any biU of sale, conveyance, or mortgage 
recorded, or any certificate or certified copy furnished by him, 
in the amount of 20 cents a folio with a minimum charge of 
1 -00 dol. All such fees shall be covered into the Treasury of 
the United States as miscellaneous receipts. 
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TRANSFERS OF MORTGAGED VESSELS AND 
ASSIGNMENT OF VESSEL MORTGAGES. 

Subsect. O. (a) The documents of a vessel of the United 
States covered by apreferred mortgage may not be surrendered 
(except in the case of the forfeiture of the vessel or its sale 
by the order of any Court of the United States or any foreign 
country) without the approval of the board. The board shall, 
refuse such approval unless the mortgagee consents to such 
surrender. 

(&) The interest of the mortgagee in a vessel of the 
United States covered by a mortgage, shall not be terminated 
by the forfeiture of the vessel for a violation of any law of 
the United States, unless the mortgage authorised, consented, 
or conspired to effect the illegal act, failure, or omission which 
constituted such violation. 

(c) Upon the sale of any vessel of the United States covered 
by a preferred mortgage, by order of a district court of 
the United States in any suit in rem in admiralty for the 
enforcement of a maritime lien other than a preferred maritime 
lien, the vessel shall be sold free from all pre-existing claims 
thereon ; but the court shall, upon the request of the mort- 
gagee, the libellant, or any intervenor, require the pur- 
chaser at such sale to give and the mortgagor to accept a new 
mortgage of the vessel for the balance of the term of the 
original mortgage. The conditions of such new mortgage 
shall be the same, so far as practicable, as those of the original 
mortgage and shall be subject to the approval of the Court. 
If such new mortgage is given the mortgagee shall not be paid 
from the proceeds of the sale, and the amount payable as the 
purchase price shall be held diminished in the amount of the 
new mortgage indebtedness. 

(d) No rights under a mortgage of a vessel of the United 
States shall be assigned to any person not a citizen of the 
United States without the approval of the Board. Any 
assignment in violation of any provision of this section shall 

be void. 

(«) No vessel of the United States shall be sold by order 
of a District Court of the United States in any suit in rem in 
admiralty to any person not a citizen of the United States. 

Maritime Liens for Necessaries. 

Subsect. P. Any person furnishing repairs, supplies, 
towage, use of dry dock or marine railway or other necessaries 
to any vessel, whether foreign or domestic, upon the order of 
the owner of such vessel, or of a person authorised by the 

10 
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owner, shall have a maritune lien on the vessel, which may be 
enforced by suit in rem, and it shall not be necessary to allege 
or prove that credit was given to the vessel. 

Subsect. Q. The following persons shall be presumed to 
have authority from the owner to procure repairs, suppUes, 
towage, use of dry dock or marine railway and other necessaries 
for the vessel : The managing owner, ship's husband, master, 
or any person to whom the management of the vessel at the 
port of supply is intrusted. No person tortiously or unlaw- 
fully in possession or charge of a vessel shall have authority 
to bind the vessel. 

Subsect. R. The officers and agents of a vessel specified 
in Subsect. Q shall be taken to include such officers and agents, 
when appointed by a charterer, by an owner pro hac vice, or 
by an agreed purchaser in possession of the vessel, but nothing 
in this section shall be construed to confer a lien when the 
furnisher knew, or by exercise of reasonable diligence could 
have ascertained, that because of the terms of a charter-party 
agreement for sale of the vessel, or for any other reason, the 
person ordering the repairs, suppUes or other necessaries was 
without authority to bind the vessel therefor. 

Subsect. S. Nothing in this section shall be construed to 
prevent the furnisher of repairs, supplies, towage, use of dry 
dock or marine railway, or other necessaries, or the mortgagee, 
from waiving his right to a lien, or, in the case of a preferred 
mortgage lien, to the preferred status of such lien, at any time, 
by agreement or otherwise ; and this section shall not be 
construed to affect the rules of law now existing in regard to 
(1) the right to proceed against the vessel for advances ; (2) 
laches in the enforcement of liens upon vessels ; (3) the right 
to proceed in personam ; (4) the rank of preferred maritime 
liens among themselves, or (5) priorities between maritime 
liens and mortgages, other than preferred mortgages, upon 
vessels of the United States. 

Subsect. T. This section shall supersede the provisions 
of all State statutes conferring liens on vessels, in so far as 
such statutes purport to create rights of action to be enforced 
by suits in rem in admiralty against vessels for repairs, supplies, 
towage, use of dry dock or marine railway, and other 
necessaries. 

Miscellaneous Provisions. 

Subsect. U. This section shall not apply (1) to any existing 
mortgage, or (2) to any mortgage hereafter placed on any 
vessel now under an existing mortgage, so long as such 
existing mortgage remains undischarged. 
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Section 38. 

That Sect. 2 of the Shipping Act, 1916, is amended to read 
as follows : 

"Sect. 2. (a) That within the meaning of this Act no corpora- 
tion, partnership, or association shall be deemed a citizen of the 
United States unless the controlling interest therein is owned 
by citizens of the United States, and, in the case of a corpora- 
tion, unless its president and managing directors are citizens 
of the United States and the corporation itself is organised 
under the laws of the United States, or of a State, territory, 
district or possession thereof. 

" But in the case of a corporation, association or partnership 
operating any vessel in the coastwise trade, the amount of 
interest required to be owned by citizens of the United States 
shall be 75 per centum. 

" (b) The controlling interest in a corporation shall not be 
deemed to be owned by citizens of the United States (a) if 
the title to a majority of the stock thereof is not vested in such 
citizens free from any trust or fiduciary obligation in favour 
of any person not a citizen of the United States'; or (b) if the 
majority of the voting power in such corporation is not vested 
in citizens of the United States ; or (c) if through any contract 
or understanding it is so arranged that the majority of the 
voting power may be exercised, directly or indirectly, in 
behalf of any person who is not a citizen of the United States ; 
or (d) if by any other means whatsoever control of the corpora- 
tion is conferred upon or permitted to be exercised by any 
person who is not a citizen of the United States. 

" (c) 75 per cent, of the interest in a corporation shall not 
be deemed to be owned by citizens of the United States (a) 
if the title to 75 per cent, of its stock is not vested in such 
citizens free from any trust or fiduciary obligation in favour 
of any person not a citizen of the United States ; or (b) if 
75 per cent, of .the voting power in such corporation is not 
vested in citizens of the United States ; or (c) if, through any 
contract or understanding, it is so arranged that more than 
25 per cent, of the voting power in such corporation may be 
exercised directly or indirectly in behalf of any person who is 
not a citizen of the United States ; or (d) if by any other means 
whatsoever control of any interest in the corporation in excess 
of 25 per cent, is conferred upon or permitted to be exercised 
by any person who is not a citizen of the United States. 

" (d) The provisions of this Act shall apply to receivers 
and trustees of all persons to whom the Act applies, and to the 
successors or assignees of such persons." 

Sect. 39. That this Act may be cited as the Merchant 
Marine Act, 1920. 
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VII.— TRANSFER OF MORTGAGE. 
(Endorsed on Statutory Mortgage). 



"we." (a) the within-mentioned.. 



in consideration of.. 



(5) "Me" or , , 

UB." this day paid to (b) by.. 



(c)" Him "or 

"them." hereby transfer to (c) .the benefit of the within-written 

W) " I " or 

"we." security. In witness whereof (d) ha hereunto 

(e) " My " or 

'our." subscribed (e) name and affixed (e) seal, 

this day of one thousand nine hundred 

and 



Execute,d by the above-named., 
in the presence of 



VIII.— DISCHARGE OF MORTGAGE. 
(Endorsed on Statutory Mortgage). 



Received the sum of 

in discharge of the within-written security. Dated at 

this day of 192 



Witness., 
of 
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Form No. 8. IX. No. 72 (Sale). 

DECLARATION OF OWNERSHIP ON BEHALF OF A BODY CORPORATE, 



OfScial Number 



Name of Ship 



No., Date, and Port of Retristry 






Whether a Sailing or Steam Ship 



Horse Power of Engines, if any 



Length from fore part of stem, under the bowsprit, to the aft 

side of the head of the stern post 

Main breadth to outside of plank 

Depth from top of deck at side amidships to bottom of keel ... 



Feet 



Tenths 



Number of Tons. 



Gross .. 



Registered 



and as described in more detail in the Certificate of the Surveyor and the 
Register Book. 



I, the undersigned 

of in the county of 

(a) of the Company, Limited, 

declare as follows : — The said Company was incorporated by virtue of* 

on the day of. 192 , and is subject to the 

laws of t 

The said Company has its principal place of business at , 

where all the important business of the Company is, in fact, controlled and 
managed at meetings of Directors or Managers of the Company. 

The above general description of the Ship is correct 

whose certificate of competency or service is No is Master of the 

said Ship. The said Company is entitled to be registered as owner of 

shares in the said Ship. To the best of my knowledge and belief, no person or 
body of persons other than such persons or bodies of persons as are by the 
Merchant Shipping Act, 1894, qualified to be Owners of British Ships is entitled, 
as Owner, to any interest whatever, either legal or beneficial, in the said Ship, 
And I make this solemn Declaration conscientiously believing the same to be true. 

Made and Subscibed the day"\ 

of 192 by the above- 
named 

in the presence of. 

t 



(a) Insert office of person making declaration. Secretary or otherwise. 

* Here insert such of the descriptions as are applicable ; — 
" An Act of Parliament of the United Kingdom (cite the year of the reign in which the Act was 
"passed, its chapter and title,)" or 

" a Charter granted by H Majesty and dated the day of 18 

or 

"anAct or Ordinance of the Legislature of (cite the year in which the Act or Ordinance 

"was passed, its chapter and title)," or , . . ,. ^ * .1. . . t 

"the Companies Acts, 1908 and 1913. (If moorporated before the commencement of the Act of 
" 1908 the Act mentioned in the certificate of incorporation should be stated.)" 

t The United Kingdom (or as the case may be). In the case of a Company mcorporated 
by virtue of the Companies Acts, insert also " and its registered office is at. ■;:;■—■■ 

1 Declarations must be made before a Registrar of British Ships, a Justice of the Peace, a 
Commissioner for Oaths within the meaning of the Commissioners for Oaths Acts, 1889 and 1891, 

or a ^^^'l^^^l'ggjf^n o "he person taking the declaration and the place of attestation are to be 
added to his signature. 
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X.— COMPANY LIMITED. 

Dated 

The undermentioned Resolution was duly passed 
at a Meeting of the Board of the above Company held at 

the registered office of the Company on the day of 

192 

"5t was resolve& that Mr 

be and is hereby authorised for and on 
behalf of the Company to make and sign alt 
Declarations of Ownership and other documents 
required under the provisions of this Merchant 
Shipping Act, 1894." 

Seal 



Directors. 



Secretary. 
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Form JVo. 2. XI. No. 66 (Sale). 

RESIDENT OR NON-RESIDENT I vjATITRAT RORN c;lTR,BrT 
OWNER OR TRANSFEREE ' NATURAL BORN SUBJECT. 

DECLARATION OF OWNERSHIP BY INDIVIDUAL. 



Official Number 



Name of Ship 



No., Date, and Port of Registry 



Whether a Sailins or Steam Ship 



Horse Power of Ensines, if any 



Length from forepart of stem, under the bowsprit, to the aft 

side of the head of the stern post 

Main breadth to outside of plank 

Depth from top of deck at side amidships to bottom of keel ... 



Feet 



Tenths 



Number of Tons. 



Gross 



I 



I Registered 



and as described in more detail in the Certificate of the Surveyor and the 
Register Book. 



I, the undersigned. 



of. 



declare as follows : — I am a natural-born British subject, born at , 

in the county of and have never taken the Oath of 

Allegiance to any Foreign Sovereign or State, or have otherwise become a 
citizen or subject of a Foreign State. The above general description of the 

Ship is correct whose Certificate of 

Competency or Service is No , is the Master of the said Ship. I 

am entitled to be registered as Owner of shares of the Ship. 

To the best of my knowledge and belief, no person or body of persons other 
than such persons or body of persons as are by the Merchant Shipping 
Act, 1894, qualified to be Owners of British Ships, is entitled, as Owner, to 
any interest whatever, either legal or beneficial, in the said Ship. And I 
make this solemn Declaration conscientiously believing the same to be true. 

Made and subscribed the day of' 

192 by the above 

named 

in the presence of 
t 



} Declarations must be made before a Registrar of British Ships, a Justice of the Peace, a 
Commissioner for Oaths within the meaning of the Commissioners for Oaths Acts, 1889 and 1891, or a 
British Consular Officer. 

The qualification of the person taking the declaration is to be added to his signature. 
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XII.— CERTIFICATE ON BEHALF OF AN OWNER 
(BODY CORPORATE). 



■Ship o/ Official No.. 



1, the undersigned 

of in the County 

of (*) of 

thet 

(hereinafter referred to as the said Company) certify as 
follows : — 

The said Company is entitled to be registered as owner 
of shares in the above-named ship. 

The said Company is qualified to own a British ship 
and is not a foreign-controlled Company within the meaning 
of the British Ships (Transfer Restriction) Act, 1916, and 
neither is a trustee for, nor otherwise represents, a foreign- 
controlled Company, and no person or body of persons 
not qualified to own a British ship, and no such foreign- 
controlled Company, has any interest whatever in the said 
shares. 

Dated this day of 19 

■\yitness to the signature of the said 



J... 
of.. 



* Insert office of person making declaration, Secretary or otherwise. 

t Here insert the full name of the body corporate. 

I Here insert the designation and address of the witness. 

NOTE. — // any person fails to supply such particulars as it is in his 
power to give when required, or furnishes particulars which 
are false in any material particular, he shall be guilty of a 
misdemeanour. 
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XIII.— CERTIFICATE BY OWNER (INDIVIDUAL). 



■Ship of. Official No.. 



t Here in- 

sert the 

designation ±. 
and address ^■" 
of the wit- f 
ness. 



I, the undersigned 

of in the County of 

certify as follows : — 

I am entitled to be registered as owner of 

shares in the above-named ship. I am a person qualified 
to own a British ship and neither am a trustee for, nor do 
I otherwise represent, a foreign-controlled Company within 
the meaning of the British Ships (Transfer Restriction) Act, 
1916, and no person or body of persons not qualified to own 
a British ship, and no such foreign-controlled Company, has 
any interest whatever in the said shares. 

Dated this day of 19 

Witness to the signature of the said 



NOTE. — // any ferson fails to supply such particulars as it is in his 
power to give when required or furnishes particulars which 
are false in any material particular, he shall be guilty of a 
misdemeanour . 



11 
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XIV.— CERTIFICATE ON BEHALF OF A MORTGAGEE 
(BODY CORPORATE). 



.Ship ..of. Official No. 



I, the undersigned 

of. '. in the County 

of (a) of 

the t 

(hereinafter referred to as the said Company) certify as follows : — 

The said Company is entitled to be registered as mortgagee of 
shares in the above-named ship. 



The said Company was incorporated by virtue of *. 



on the day of 19., 

and is subject to the laws of § 



The said Company has its principal place of business at 

where all the important business of the 

Company is, in fact, controlled and managed at meetings of Directors or 
Managers of the Company. 

The said Company is qualified to own a British ship and is not a 
foreign-controlled Company within the meaning of the British Ships 
(Transfer Restriction) Act, 1916, and neither is a trustee for, nor otherwise 
represents, a foreign-controlled Company, and no person orbody of persons 
not qualified- to own a British ship, and no such foreign-controlled 

Company, ^as any interest whatever in the mortgage on the said 

shares. 

Dated this day of 19 

Witness to the signature of the said" 



J.., 
of., 



(.a) Insert office of person making declaration. Secretary or otherwise. 

+ Here insert tlie fujl name of the body corporate. 

* Hereinsertsuchof the descriptions as are applicable:- , .,.»,... 

' An Act of Parliament of the United Kingdom (cite the year of the reign in which the Act 
' was passed, its chapter and title)." 



"a Charter granted by H Majesty and dated the day of 18 " 

" an Act or Ordinance of the Legislature of (cite the year in which the 

" Act or Ordinance was passed, its chapter and title)." 

' ' the Companies Consolidation Act, 1908. (It incorporated before the commencement of 
' ' that Act, the Act mentioned in the certificate of incorporation should be stated). 

§ The United Kingdom (or as the case may be). In t"he case of a Company incorpor- 
ated by virtue of the Companies Acts, insert also and its registered office is at 

t Here insert the designation and address of the witness. 
NOTB— If any i>erson fails to supply such particulars as ii is in his power to 
give when regui ed, or furnishes particulars which are false t» any 
material particular, he shall be guilty of a misdemeanour. 



> 



APPENDIX C 163 

XV.— CERTIFICATE BY MORTGAGEE 
(INDIVIDUAL). 



■•SA»> of. Official No.. 



t Here in- 
sert the 
designation ' " 
and address 
of the wit- + 
ness. 



I, the undersigned 

of in the County of 

certify as follows : — 

I am entitled to be registered as mortgagee of 

shares in the above-named ship. I am a person qualified to 
own a British ship and neither am a trustee for, nor do I other- 
wise represent, a foreign-controlled Company within tiie 
meaning of the British Ships (Transfer Restriction) Act, 1916, 
and no person or body of persons not qualified to own a British 
ship, and no such foreign-controlled Company, has any interest 
whatever in the mortgage on the said shares. 

Dated this day of 19 . 

Witness to the signature of the said 



of., 



NOTE. — If any person fails to supply such particulars as it is in his 
power to give when required, or furnishes particulars which 
are false in any material particular, he shall he guilty of a 
misdemeanour. 
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Name and address of the person who has been 
appointed Managing Owner, Maijager, or 

Ship's Husband. 

{Strike out words that do not apply, or alter 

to the plural if necessary) 




Port, 

Number, 

and Year of 

Registry 




Official 
Number 
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XVII.— COBLATERAL AGREEMENT FOR MORTGAGE. 

AN AGREEMENT under Seal made this day of 

19 Between of shipowner 

(hereinafter called the Shipowner) of the one part and 
of (hereinafter called the Mortgagee) of the other part. 

Whekeas the Shipowner is the registered owner of the Steam- 
ship of the port of and numbered 
and has requested the Mortgagee to advance to him 
the sum of £ which the Mortgagee has agreed to do 
upon having the payment thereof secured by a First Mortgage 
on the said Steamship her insurance policies and freight in 
manner hereinafter appearing And Whereas a First Statutory 
Mortgage to secure payment to the Mortgagee of the said sum 
of £ or any part thereof that may at any time be 
owing with inierest thereon as herein mentioned and any other 
sums which may be owing on accoimt current in accordance 
with the terms of this Agreement (which Agreement is referred 
to in the said Mortgage) has been duly executed by the Ship- 
owner concurrently with the signing of this Agreement. Now 
IT IS Hereby Agreed as follows : 

1. In further pursuance of the said Agreement and in 
consideration of the sum of £ now advanced by the 
Mortgagee to the Shipowner (the receipt of which sxrni the 
Shipowner hereby acknowledges) the Shipowner hereby agrees 
to pay to the Mortgagee the said sum of £ on the 

day of next together with interest thereon in the 

meantime at the rate of £ per centum per annum from 

the day of 19 and if the said principal 

sum shall not be paid on that day then so long as any part 
thereof shall remain owing to pay interest at the rate aforesaid 
on the monies for the time being so remaining owing. 

2. Provided Always and it is Hereby Agreed and 
Declared that if the Shipowner shall pay the said principal 
sum of £ with interest at the rate of £ per 
centum per annum Ccilculated from the said day of 

19 by the instalments mentioned in the Schedule hereto 
and provided that each of such instalments shall be paid on 
the due date thereof and that the Shipowner shall at aU times 
perform and observe the covenants conditions and stipulations 
herein expressed or implied and on his part to be performed 
and observed other than for payment of the said principal 
sum on the said day of next as provided by 

the last preceding clause hereof and shall not do or suffer any 
act or thing whereby the power of sale vested in the Mortgagee 
by virtue of the said First Mortgage and this Agreement shall 
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at any time become exerciseable then the Mortgagee shall not 
call in the principal sum or require the payment of the same 
otherwise than at the times and by the instahnents mentioned 
in the said Schedule. 

3. The Shipowner agrees to keep the said Steamship 
insured during the continuance of the said Mortgage by 
approved Policies to the full extent of the full declared value 
of the said Steamship but in no event for a less sum than 
i against all risks (including war risk) and shall 
immediately hand the said Policies to the Mortgagee and also 
all renewals of the said Policies which may be necessary during 
the continuance of this Agreement and the Shipowner shall 
effect such insurance with such insurance of&ces clubs or under- 
writers in England as the Mortgagee shall approve in the name 
of the Mortgagee or in such manner by giving proper notice 
to the underwriters or by assignment or endorsement or 
otherwise as shall create a legal title in such Policies in the 
Mortgagee according to English Law and/or the Law of the 
country in which such PoUcies may be effected. The Ship- 
owner also agrees that he will from time to time and at all 
times during the continuance of this Agreement keep the said 
Steamship insured in some or one of the Protection Clubs to 
be approved by the Mortgagee against all risks not covered 
by the ordinary Lloyd's PoUcies and the said Pohcies shall be 
immediately handed over to the Mortgagee and endorsed 
payable to the order of the Mortgagee free from all claims 
upon the latter for any premiums or cdls in respect of the same. 

4. In the event of the Shipowner failing to eJEfect and keep 
on foot insurances in accordance with Clause 3 of this Agree- 
ment it shall be lawful for but not obligatory on the Mortgagee 
to effect and keep on foot an insurance or insurances to any 
amount and of any description and if he deems expedient 
including the war risk upon the said Steamship and the 
Shipowner shall forthwith pay to the Mortgagee in cash on 
demand every sum disbursed by him in effecting every such 
Policy or Policies and if any siun so disbursed shall not be paid 
on demand as aforesaid the amount thereof shall bear interest 
at the rate of £ per centum per annum until repayment. 

5. If any claim shall arise under any such PoHcy as afore- 
said the Mortgagee shall in every case be at liberty but not 
obliged to collect the same in the usual way and to charge 
and/or pay the usual Broker's commission upon the gross 
amount of the money so collected. 

6. The Shipowner hereby expressly covenants with the 
Mortgagee as follows : 

(a) To keep the said Steamship her equipment and 
machinery at all times in a state of complete seaworthy repair 
and to the satisfaction of the Mortgagee and in such a 
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condition as to make her comply with the requirements of any 
Laws of England or of Lloyd's or of any other authority in 
which she may be classed and to permit the Mortgagee and all 
persons authorised by him at aU reasonable times to enter 
into and upon the said Steamship to view the state and con- 
dition thereof and of all plant machinery and effects then in 
and upon the same. 

(b) In the event of the said Steamship being arrested or 
detained by any Comrt or Tribunal in England or elsewhere 
or by any Government or other authority to free the said 
Steamship from arrest or detention within fifteen days from 
the date of arrest or detention. 

(c) At any time upon request to satisfy the Mortgagee by 
production of docimients that the Master Officers and Crew 
have no claim for wages beyond the ordinary arrears. 

(d) That during any voyage the said Steamship shall not 
ma!ke any deviation and that nothing shall at any time be done 
or omitted whereby any insurance shall become void or 
voidable in whole or in part. 

(e) Not to let the said Steamship on time charter for a 
longer period than calendar months without the 
written consent of the Mortgagee first had and obtained or on 
time charter whereby more than one calendar month's hire 
shaU be payable in advance to the Shipowner. 

(/) At all times upon request to give to the Mortgagee full 
information regarding the said Steamship her employment 
position and engagements and copy of charter with names of 
Charterers and if requested so to do, on the completion of 
every voyage to send to the Mortgagee copies of the Ship's 
and Engineer's Log Books covering the period of such voyage 

(g) Not to allow the said Steamship to remain in any 
foreign port except in the ordinary course of trading for more 
than sixty days except when under repair or through stress of 
weather quarantine or other unavoidable circumstances or 
causes beyond the control of the Shipowner. 

7. Notwithstanding anything to the contrary contained 
in this Agreement the whole amount due or remaining due 
imder the said First Mortgage and this Agreement shall 
immediately become payable in case any of the events in this 
clause hereinafter set forth shall happen that is to say : 

(a) If any instalment of principal or interest or any pay- 
ment as herein provided to be paid by the Shipowner or any 
other sums payable under this Agreement shall not be paid 
on the due date. 

(b) If the Master in charge of the said Steamship shall 
without the previous written consent of the Mortgagee first 
had and obtained give or sign any BUI Bottomry Bond 
or Document in respect of the said Steamship which the 
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Mortgagee may b^ called upon to take up or which may 
coiifer upon the holder thereof a maritime lien or any other 
claim upon the said Steamship or her freight in priority to the 
claim of the Mortgagee. 

(c) If the said Steamship shall enter into any private dock 
for the purpose of carrying out repairs unless the proprietor 
or proprietors of such dock shall on request give an under- 
taking to the Mortgagee not to exercise atiy hen on the said 
Steamship or her earnings to the amount of the said repairs 
or otherwise. 

{d) If the Shipo^vner shall become insolvent or shall 
commit any act of bankruptcy or suspend payment or com- 
pound or arrange with his creditors. 

{e) If the Shipowner shall commit any breach or make 
default in the observance of any clause of this Agreement 
including the clause or clauses relating to the insurance of 
the said Steamship. 

(/) If the said Steamship shall be seized or taken possession 
of by the enemies of Great Britain or by or through the 
authority of any foreign Government pirates or others or be 
requisitioned by the British Government. 

(g) If the said Steamship shall be lost destroyed or 
abandoned. 

(h) If the Shipowner shall do or cause to be done any act 
or thing which may make void or voidable the registration 
of the said Steamship or this Mortgage or if and whenever the 
said Steamship and this Mortgage shall cease to be registered 
under the British flag. 

8. In each of the above respects time shall be considered 
as of the essence of this Agreement and if the Shipowner shall 
make default or commit any breach of any of the covenants 
conditions and stipulations herein contained any rule of law 
or equity to the contrary notwithstanding and whether any 
previous breach of the said covenants or any of them shall 
have been waived or not the monies and interest intended to be 
hereby and by the said First Mortgage secured shall immediately 
become due and recoverable and it shall be lawful for the 
Mortgagee at any time thereafter without any further consent 
on the part of the Shipowner and whether the said Steamship 
is in port or at sea at home or abroad to enter into and upon 
take possession of the said Steamship and exercise all his rights 
and remedies under the said First Mortgage and this Agree- 
ment and also to navigate her and also to detain the said 
Steamship at or navigate her from any port or place where 
she may then be to any other port or ports place or places for 
sale and where and as and when he shall think fit and also to 
sell and dispose of the said Steamship or any shares therein. 
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And it is Hereby Further Agreed and Declared that 
the said Steamship may be sold at home or abroad either by 
public auction or private treaty with power to the Mortgagee 
to make any such special or other stipulations as he shall deem 
proper and with power to the Mortgagee to buy in rescind or 
vary any contract for sale of the said Steamship or any part 
thereof and to resell the same without being responsible for any 
loss which may be occasioned thereby and to compromise or to 
effect compositions for the purposes aforesaid or any of them 
to execute and to do all such assurances and things as he shall 
think fit And it is Hereby Further Agreed and 
Declared that the Mortgagee shall stand and be possessed 
of the monies to arise from the taking possession of and sale of 
the said Steamship Upon Trust in the first place to pay and 
satisfy himself the cost charges and expenses which he shall 
or may be put unto in obtaining possession of the said Steam- 
ship and also in defraj^ng any wages or other hens in respect 
thereof or in or about repairing releasing navigating detaining 
or removing the said Steamship in manner aforesaid or in the 
sale of the said Steamship or any part thereof including the 
ordinary commission to outside brokers or in attempting to 
effect a sale or otherwise to be incurred in the execution or 
exercise of any of the powers herein contained or in enforcing 
the performance of any contract entered into for the sale of 
the said Steamship or any share thereof or in recovering and 
enforcing payment of the aforesaid principal and other monies 
interest and"^ charges hereinbefore mentioned or in obtaining 
pa5niient of any monies which he shall or may receive as 
Mortgagee under or by virtue of the said First Mortgage and 
this Agreement. And in the next place In Trust to pay and 
satisfy himself all and every debt and debts sum or sums of 
money and charges which shall then or may then be due or 
owing on the security of the said First Mortgage and these 
presents with interest on such debt or debts and sum or sums 
of money at the rate or rates herein mentioned And in the 
next place In Trust to pay the surplus of such monies (if any) 
unto the Shipowner Provided Always and it is Hereby 
Agreed and Declared that if the Mortgagee shall have 
taken possession of the said Steamship and until the said 
Steamship shall be sold under the power in that behalf herein 
contained or under any legal powers the Mortgagee may if he 
thinks fit so to do navigate and sail the said Steamship and 
may insure manage repair alter and conduct the same as he 
shall in his absolute discretion think fit and for the purpose of 
such navigation management sailing repairing and altering 
may employ such Managers Masters Engineers Agents Brokers 
Seamen Receivers Accountants Servants and Workmen and 
upon such terms as to remuneration or otherwise as he shall 
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think fit and may repair or reclass the said Steamship as he 
may think advisable and may renew any such parts or part of 
the said Steamship as shall be worn out lost or damaged or 
otherwise have become unserviceable and generally may do 
or cause to be done all such acts and things and may enter into 
such arrangements respecting the said Steamship and the 
working managing and sailing of the same as he could do if he 
were absolutely entitled thereto and without being responsible 
for any loss or damage which may arise or be caused thereby 
and may also at his discretion charter or load the said Steam- 
ship for such time or times voyage or voyages and upon such 
terms and conditions as to the Mortgagee shall seem fit Pro- 
vided Always that the Mortgagee shall by and out of the 
monies to be paid to him in navigating and sailing the said 
Steamship pay and discharge the expenses incurred in or about 
such management and in the exercise of any of the powers 
aforesaid or otherwise in respect of the premises and all out- 
goings which he shall think fit to pay and shall apply the 
residue of the said monies in the same manner as is hereinbefore 
provided with respect to the monies to arise from any sale 
under the power in that behalf hereinbefore contained and the 
Shipowner will make good to the Mortgagee all loss which he 
shall sustain or incur in navigating or keeping possession of the 
said Steamship and all such losses shall be deemed expenses 
within the meaning of these presents. 

9. The Shipowner will on demand pay to the Mortgagee 
aU expenses and all and every smns of moneys beyond the 
said principal sxun as may be advanced or paid by the Mort- 
gagee or which he shall have become liable to pay or be 
responsible for on account of the Shipowner or in respect of 
the said Steamship and either alone or jointly with any other 
person or persons on account or in respect of the said Steam- 
ship and including all expenses hens and monies which may be 
paid incurred or discharged for the said Steamship or for 
effecting any insurance or insurances thereon in case the Ship- 
owner shall neglect or fail to insure or keep insured the said 
Steamship or in payment or satisfaction of any guarantee or 
guarantees which the Mortgagee may have given for any 
insurances which he is hereby authorised to give in case the 
Shipowner shall fail to give such guarantee or guarantees but 
which shall not be obligatory on the Mortgagee to make or 
give and including any expenses incurred by the Mortgagee in 
repairing the said Steamship or in getting her off the strand 
or shore or in discharging any bottomry bond or bonds or 
other liens or claims against the said Steamship or in or about 
the exercise of any powers vested in the Mortgagee hereunder 
and all costs charges and expenses which may be properly 
incurred by the Mortgagee in the exercise of any powers vested 
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in him together with interest on all such moneys at the rate of 
£ per centum per annum to be computed from the 

time or respective times of the same being so advanced lent 
paid or incurred without any deduction from or out of the 
same on any account whatever. 

10. Provided Always that upon any sale purporting to 
be made in pursuance of these presents the Purchaser or 
Purchasers shall not be bound to see or enquire whether the 
power of sale has become expedient or exerciseable or as to the 
propriety or regularity of such sale or be affected by notice 
that such sale was or is unnecessary or improper and notwith- 
standing any impropriety or irregularity whatsoever of such 
sale the same shall as far as regards the safety and protection 
of the Purchaser or Purchasers be deemed to come within the 
power of sale herein contained or conferred by the said First 
Mortgage and be valid and effectual accordingly and the 
remedy of the Shipowner in respect of any impropriety or 
irregularity shall be in damages only. 

11. And it is Further Agreed and Declared that upon 
any such sale or sales as aforesaid the receipts of the Mortgagee 
for the purchase money of the premises sold and for any 
moneys paid to him shall effectually discharge the Purchaser 
or Purchasers or other person or persons paying the same 
therefrom and from being concerned to see to the application 
or being answerable for the loss or misapplication thereof. 

12. Provided Also that the Mortgagee may delegate to 
any person or persons or corporation all or any of the trusts 
powers or discretions vested in him by these presents and any 
such delegation may be made upon such terms and con- 
ditions and subject to such regulations (including power to sub- 
delegate) as the Mortgagee may in his absolute discretion 
think fit. 

13. It is Hereby Further Agreed that the Mortgagee 
may from time to time and at all times waive either uncon- 
ditionally or on such terms and conditions as to him shall seem 
expedient any breach by the Shipowner of any of the covenants 
in these presents contained but without prejudice to the powers 
rights and remedies herein contained for the enforcement 
thereof Provided Always and it is Hereby Agreed and 
Declared that any waiver by or neglect or forbearance of 
the Mortgagee his executors administrators and assigns to 
require or enforce payment of any money hereby secured and 
any time which may be given to the Shipowner his executors 
administrators and assigns shall not in any way prejudice or 
affect the right of the Mortgagee to afterwards act strictly 
in accordance with the powers conferred upon the Mortgagee 
under this^ Agreement. 
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14. Should the Mortgagee so desire an inventory shall be 
taken at the expense of the Shipowner of the belongings of the 
said Steamship and during the continuance of this Agreement 
the inventory shall be kept up to its full complement as to 
quality and quantity. 

In Witness whereof the parties hereto have hereunto set 
their hands and seals the day and year first before written. 

The Schedule above referred to. 
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XVIII.— BOTTOMRY BOND. 

TO ALL TO WHOM THESE- PRESENTS SHALL COME 
I master of the British ship of the port of 

official number and now at the port of 

Send Greeting Whereas the above-named ship while in 
the course of a voyage from to 

has been compelled to put into the said port of 
for repairs and necessaries and the owners of the said ship and 
her freight and the shippers and consignees of the cargo on 
board of her have refused to provide the money wherewith 
to pay for the said repairs and necessaries And Whereas I 
am without funds to pay for the same and of 

(hereinafter called the Lender) has at my request and on the 
security of the said ship during the voyage to lent to 

me at bottomry the sum of £ Now Know Ye that I do 

covenant with the Lender as follows : 

1. That the said ship shall as soon as the necessary repairs 
and necessaries have been completed and suppUed sail from the 
port of for the port of there to finish the 
voyage as aforesaid. 

2. That in consideration of the sum of £ paid to 
me by the Lender (the receipt of which I hereby acknowledge) 
I do hereby bind myself and particularly the said ship the 
tackle and apparel of the same and also the freight of the ship 
which is or shall become due for the aforesaid voyage and the 
owners of the said ship to pay to the Lender his executors 
administrators or assigns the sum of £ and interest 
thereon calculated at the rate of per centum per 
annvun from the date of these presents within days 
next after the safe arrival of the said ship at the port of 

from the said intended voyage And Know Ye Also and it 
IS Hereby Declared that in case the said ship shall be lost 
or be cast away before her arrival at any port of refuge for 
repairs or at the port of from the said intended 

voyage that then the payment of the said sum of £ 
and the interest due thereon shall not be demanded or be 
recoverable by the Lender his executors administrators or 
assigns and this obligation and pledge shall be void and of 
no effect. 

In Witness whereof the said parties have hereunto set 
their hands and seals to Bonds of this tenor and 

date one of which being paid the others to be void and of 
no effect. 

At the port of this day of 19 . 

Witnesses : 

(Signature and Seal of Master.) 
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MERCHANT SHIPPING (MERCANTILE MARINE 
FUND) ACT OF 1898. 

FIRST SCHEDULE. 



Table of Fees to be Paid on Initial Registry 



Under 50 tons gross 
50 tons gross, and under 100 „ 

100 „ „ 200 

200 „ „ 300 

300 „ „ 400 

400 „ „ 500 

500 „ „ 600 

600 „ „ 700 

700 „ „ 800 

800 „ „ 900 

900 „ „ 1.000 

1,000 „ „ 1,100 

1,100 „ „ 1,200 

1,200 „ „ 1,300 

1,300 „ „ 1,400 - „ 

1,400 „ „ 1,500 

1,500 „ „ 1,600 

1,600 „ „ 1,700 

1,700 „ „ 1,800 

1,800 „ „ 1,900 

1,900 „ „ 2,000 

2,000 „ „ 2,100 

2,100 „ „ 2,200 

2,200 „ „ 2,300 

2,300 „ „ 2,400 

2,400 „ „ 2,500 

2,500 „ „ 2,600 

2,600 „ „ 2,700 

2,700 „ „ 2,800 

2,800 „ „ 2,900 

2,900 „ „ 3,000 

3,000 „ „ 3,100 

3,100 „ „ 3,200 

3,200 „ „ 3,300 

3,300 „ „ 3,400 

3,400 „ „ 3,500 

3,500 „ „ 3,600 



i s. d. 

1 

1 10 

2 

2 10 

3 

3 10 

4 

4 10 

5 

5 10 

6 

6 10 

7 

7 10 

8 

8 10 

9 
9 10 

10 

10 10 

11 

11 10 

12 

12 10 

13 

13 10 

14 

14 10 

15 

15 10 

16 

16 10 

17 

17 10 

18 

18 10 

19 
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3,600 tons gross, and under 3,700 tons gross 


3,700 


3,800 


3,800 


3,900 




3,900 


4,000 




4,000 


4,100 .. 




4,100 „ 


4,200 „ 




4,200 


4,300 




4,300 „ 


4,400 




4,400 


4,500 




4,500 „ 


4,600 




4,600 „ 


4,700 




4,700 


4,800 




4,800 


4,900 




4,900 


5,000 „ 




5,000 „ 


, 





175 



L 


s. 


d. 


19 


10 





20 








20 


10 





21 








21 


10 





22 








22 


10 





23 








23 


10 





24 








24 


10 





25 








25 


10 





26 








26 


10 






and so on, witli 10s. for every additional 100 tons, or fraction of 1 00 tons. 

The above fees are not payable in respect of vessels solely employed 
in fishing or of sailing ships under 100 tons. 



MERCHANT SHIPPING (MERCANTILE MARINE 
FUND) ACT OF 1898. 



FIRST SCHEDULE. 



Table of Fees to be Paid on Transfer, Transmission, Registry 

Anew, Transfer of Registry Mortgage, and Transfer of 

Mortgage. 

According to the gross tonnage represented by the ships or shares 
of ships transferred, etc. {fi.g., the transfer of a ^ share in a ship of 
6,400 tons to be reckoned as the transfer of 100 tons). 

Under 10 tons gross 
10 tons gros"!, and under 20 
20 .. „ 30 



£t\J 

30 


1» 5 


40 


40 


n » 


50 


50 


)» > 


75 


75 




100 


100 


)» » 


125 


125 


)5 > 


175 


175 


S» » 


225 


225 




275 


275 


» , 


325 


325 


»» ' 


375 


375 


J» 5 


425 


425 


)» > 


475 



s. 


d. 


2 


6 


5 





7 


6 


10 





12 


6 


15 





17 


6 


1 





1 2 


6 


1 5 





1 7 


6 


1 10 





1 12 


6 


1 15 





1 17 


6 



l/t> 
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i s. d. 


475 tons 


gross. 


and under 500 tons gross 


... 2 


500 




600 





... 2 2 6 


600 




700 







... 2 5 


700 




800 







... 2 7 6 


800 




900 







... 2 10 


900 




1,000 




, 


... 2 12 6 


1,000 




1,100 






... 2 15 


1,100 




1,200 




f, 


... 2 17 6 


1,200 




1,300 




) 


... 3 


1,300 




1,400 




, 


... 3 2 6 


1,400 




1,500 




, 


... 3 5 


1,500 




1,600 




, 


... 3 7 6 


1,600 




1,700 




, 


... 3 10 


1,700 




1,800 




, 


... 3 12 6 


1,800 




1,900 




, 


... 3 15 


1,900 




2,000 




, 


... 3 17 6 


2,000 




2,100 




, 


... 4 


2.100 




2,200 




» 


... 4 2 6 


2,200 




2,300 




, 


... 4 5 


2,300 




2,400 




, 


... 4 7 6 


2,400 




2,500 




, 


... 4 10 


2,500 




2,600 




, 


... 4 12 6 


2,600 




2,700 




, 


... 4 15 


2,700 




2,800 




* 


... 4 17 6 


2,800 




2,900 




, 


... 5 


2,900 




3,000 




, 


... 5 2 6 


3,000 




3,100 




, 


... 5 5 


3,100 




3,200 




, 


... 5 7 6 


3,200 




3,300 




, 


... 5 10 


3,300 




3,400 




, 


... 5 12 6 


3,400 




3,500 




, 


... 5 15 


3,500 




3,600 




, 


... 5 17 6 


3,600 




3,700 







... 6 


3,700 




3,800 




, 


... 6 2 6 


3.800 




3,900 




, ... 


... 6 5 


3,900 




4,000 




, 


... 6 7 6 


4,000 




4,100 







... 6 10 


4,100 




4,200 




, 


... 6 12 6 


4,200 




4,300 




, 


... 6 15 


4,300 




4,400 




, 


... 6 17 6 


4,400 




4,500 




, 


... 7 


4,500 




4,600 






... 7 2 6 


4,600 




4,700 







... 7 5 


4,700 




4,800 






... 7 7 6 


4,800 




4,900 






... 7 10 


4,900 




5,000 






... 7 12 6 


5,000 






... 


... 7 15 


and so on 


with 2s. 6d. for every 


additional 100 tons. 


or fraction of 


100 tons. 










The above fees 


are not payable in respect of vessels solely employed 


in fishing or of sailing ships under 


100 


tons. 
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ABROAD, 

sale or mortgage of ship, how effected, 9, 20, 21 

ACCORD AND SATISFACTION OF MORTGAGE DEBT, 
what is, 63, 64, 65 

AGENT, 

grant of bottomry bond to, 89, 93 
notice to an, effect of, 50 

APPURTENANCES OF SHIP, 
what are, 15 

ASSIGNMENT, 

legal requisites of, 17, 39. And see Priority. 

BANKRUPTCY, 

of mortgagor, effect of, on security, 20, 60, 61 

BOARD OF TRADE, 

restriction by, on sale and mortgage, 8, 9, 13, 18 

BOTTOMRY BOND, 

efiect of loss of ship on, 94 

form of, 85, 86 

gives rise to maritime lien, 93, 94 

grant of, to agent, 89 

grant of, to creditor of ship, 92 

maritime risk essential to a, 87 

may be granted only in urgent necessity, 89-93 

maybe granted only after reference to owner, 91 

money advanced on, when repayable, 93 

mortgagee of ship takes subject to, 33, 34, 92, 93 

nature of a, 85 

negotiabiUty of a, 94 

pledge of cargo by means of, 88, 92, 93 

priority of claim in respect of a, 94 

proceedings to enforce a, 94 

security covered by a, 93, 94 

to be governed by law of the flag, 100 

who may grant a, 93, 94 

BRITISH SHIP, 

division of a, into shares, 6 

persons qualified to own a, 3, 4 

restrictions on sale or mortgage of a, 8, 9, 13, 18 

what is a, 3, 4 

when must be registered, 2-5 

BUILDING, 

ship in course of, property in a, 10, 1 1 
disposal of, 1 1 

CARGO, 

autiiority of master to bottomry, 86, 88, 92, 93 

liability of cargo to be realised under bottomry bond, 94, 95 

owner, when master agent for, 88 

m 



12 



178 INDEX 

CLOG, 

See Equity of Redemption. 

COLLISION, 
See Damage. 

CONFLICT OF LAWS, 
See Foreign Law. 

CONSOLIDATION, 

principles and extent of right of, 23 

CONSTRUCTIVE NOTICE, 
what amounts to, 49 

CONSULAR OFFICER, 

application to, for provisional certificate, 7 

notice to, of revocation of certificate of mortgage, 21 

DAMAGE LIEN, 

effect of lapse of time on, 70, 71 
what is covered by, 72 
when arising, 72-74 

DISBURSEMENTS, 
master's lien for, 78 
what are, 78, 79 

DISCHARGE OF MORTGAGE, 
duty of registrar on, 66-68 
how effected, 63 

EQUITABLE ASSIGNMENT, 
what is an, 17, 39 

EQUITABLE INTERESTS, 

preserved by Merchant Shipping Act, 7, 8, 51 

EQUITABLE MORTGAGE, 

appointment of receiver under an, 42 

creation of an, 13 

disadvantages of an, 7, 8, 51 

exercise of power of sale under an, 43, 44 

mortgagee's right to take possession under an, 32-34 

notice to pay off an, unnecessary, 65 

EQUITY OF REDEMPTION, 

clog on the, what amounts to a, 15, 16 

is essential characteristic of a mortgage, 16, 2i, 23 

FLAG, 

law of. See Foreign Law. 

FORECLOSURE, 

proceedings for, effect on of action for repayment, 27 
proceedings for, necessary parties to, 41 
proceedings for, orders in, 41 
proceedings for, when available, 41 

FOREIGN COURT, 

effect of judgment by, 71, 72, 109, 110 
jurisdiction of, 110, 111 
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FOREIGN LAW, 

effect of, depends upon intention of the parties, 97, 104 

effect of illegality under, 108 

effect of, on capacity to contract, 106 

effect of, on contract made abroad, 97 

effect of, on contract to be performed abroad, 97-100 

effect of, on form of contract, 106 

effect of, on priorities, 105-107 

effect of, on procedure and evidence, 107 

English courts may administer, 96 

FORFEITURE OF SHIP, 
effect of, on security, 61, 62 
effect of sale or mortgage to foreigner, 9 

FRAUD, 

effect of, upon priority of mortgage, 48, 50, 51 

FREIGHT, 

assignment of, 17, 39 

assignment of, effect of on mortgagee, 39, 55-58 

assignment of, requires no stamp, 19 

assignment of, mortgagee's right to 17, 36-38 

assignment of, right of mortgagee of shares to, 37, 38 

assignment of, when may be subject to bottomry, 87 

FURTHER ADVANCES, 
See Tacking. 

INFANT, 

declarations by, 6, 19 

IN PERSONAM, 

rights of the mortgagee, 26 

INTEREST, 

what payable by mortgagor, 26 

when payable in Ueu of notice to pay off, 65 

JOINT MORTGAGEES, 
repayment to, 64, 65 

LACHES, 

effect of, on maritime hen, 70 

LEGAL, 

estate, effect of, on priority, 49, 55-58 
property in registered ship, how transferred, 8 
property in registered ship, how mortgaged, 12, 14, 15 

LENDER ON BOTTOMRY, 
risk undertaken by, 87 

LIEN, 

maritime, enforcement of, 69 

maritime, kinds of, 69 

maritime, may be lost by delay in proceedings, 70 

maritime, nature of, 69, 70 

on ship, expenses of paying off, recovery of by mortgagee, 34, 35 

on ship, kinds of, 69 

on ship, mortgagee takes subject to existing, 33, 34 
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LIFE SALVAGE, 
lien for, 76, 77 

MARSHALLING, 

right of, nature of, 58, 59, 95 

MASTER, 

authority of t6 order necessaries for ship, 79 

authority of, to bottomry cargo and freight, 85 

authority of, to bottomry cargo, 86, 88, 92, 93 

change of, endorsement on certificate of registry on, 6 

lien of, for wages and disbursements, 78-82 

lien of, for wages and disbursements, priority of, over bottomry, 94 

MORTGAGE, 

certificate of, 20, 21 

equitable, creation of, 13 

extent of security on, of a ship, 15 

of ship need not be registered under Bill of Sale Acts, 13 

registered, form of, 12, 13 

MORTGAGOR, 

must not imperil security, 27-32 

right of, to redeem, 16; 44 

right of, to retain possession of ship, 24, 25 

MORTGAGEE, 

in possession, liability of, to pay expenses of ship, 39 

in possession, position of, 32, 33 

in possession, right to recover expenses, 34, '35, 44 

in possession, right to recover freight due, 17, 36-38, 55-58 

right of, to appointment of receiver, 38, 42, 43 

right of, to commence proceedings for foreclosure, 41 

right of, to intervene in proceedings in rem, 25 

right of, to notice of mortgagor's intention to repay, 65 

right of, to sell ship, 43, 44 

right of, to take possession of ship, 27-32 

NECESSARIES, 

no lien for, except in case of a foreign ship, 83 
who is liable for, suppUed to chartered ship, 7&-82 
what are, 83 

NOTICE, 

necessary to perfect a legal assignment, 17 

of prior encumbrance, effect of, on priority, 47, 51-54 

to agent, 50 

to repay, when mortgagee entitled to, 65 

PILOT, 

when entitled to maritime lien, 76' 

POSSESSION, 

employment of ship by mortgagee whilst in, 39, 40 

of ship, expenses of taking, recovery of, 34, 35 

of ship, how taken, 32, 33, 44 

of ship, right of mortgagor to retain, 24, 25 

of ship, when mortgagee may take, 27-32 

POSSESSORY LIEN, 
definition of, 83 
how enforced, 84, 85 
rights of mortgagee subject to, 69, 70, 85 
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PRIORITY. 

as between bottomry bonds, 94 

as betweeia equitable estates, 47, 48 

as between equitab'e mortgage and prior assignment of freight, 57 

as between legal and equitable estates, 47 

as between legal mortgage and prior legal assignment of freight, 

55, 56 
as between legal mortgage and prior equitable assignment of 

freight, 56 
as between Uens and bottomry bonds, 94 
as between mortgage and bottomry bond, 33, 34, 92, 93 
as between mortgage and liens, 33, 34 
effect of foreign law upon, 105 
efiect of fraud upon, 48, 50, 51 
effect of notice of prior encumbrance upon, 49-52 
effect of, on appointment of receiver, 42 
of registered mortgages, effect of notice of prior encumbrance 

upon, 51, 52 
of registered mortgages, inter se, 51 
of registered mortgages over unregistered mortgages, 51-53 

PROPERTY, 

in ship, nature of, 1, 2, 46 

RECEIVER, 

appointment oi, 38, 42 

appointment of, at whose instance, 42 

powers of, 42 

wreck, lien of, for expenses, 82, 83 

RECEIVER AND MANAGER, 43 

REDEMPTION, 

interest payable on, 16, 44 

when right of, can be exercised, 26 

REGISTER BOOK, 
closing, 9 

entry in cannot be revived, 66-68 
inspection of, 6 

particulars, entered in, 6, 9, 14, 18, 20, 21 
rectification of entry in, 53 

REGISTRARS, 

persons appointed to act as, 5, 6 

REGISTRATION, 

fees payable on, 19 

of Bill of Sale, 8 

of British Ship, object of, 1, 2, 52 

of mortgage, 14 

of ownership, 6, 7 | 

of transfer of mortgage, 18 

of transmission of mortgage, 18 

of transmission of ownership, 9 

ship's exempt from, 4, 5 

REGISTRY, 

certificate of, 7 

certilcate of, endorsement on, 6, 7, 9 

certificate of, may not be pledged, 7, 13 

certificate of, provisional, 7 

port of, 6 
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SALE, 

Certificate of, 9 

mortgagee's power of, 43, 44 

power of Court to order, in foreclosure proceedings, 41 

proceeds of,' distribution of, 44, 45, 59 

SALVAGE, 

lien foi:, nature of, 74-76 

lien for, effect of lapse of time on, 70, 71 

SEAMEN, 

Hen of, for wages, 77, 78 

lien of, priority of over bottomry bond, 94 

who are, 78 

SECOND MORTGAGE, 
is equitable only, 46 
no right to tack in respect of, 57 

SHARES, 

division of ship into, 6 

mortgagee of, possession by, 33 

mortgagee of, in possession, right of to freight, 37, 38 

mortgagee of, sale by, 44 

SHIP, 

property in a, 1 
definition of, 2, 3 

STAMP DUTY, 

when payable, 19 

STATUTORY LIEN, 
nature of, 83 

TACKING, 

nature of right of, 53 

when right of, arises, 54, 55, 57 

TRANSFER. 

of ownership of registered ship, 8, 9 
of registered mortgage, 18 

TRANSMISSION, 
of ownership, 9 
of registered mortgage, 18 

TRUSTEE, , ^^ _ 

when mortgagee is a, of proceeds of sale, 44, 45 

WAGES, 

See Master and Seamen. 

WRECK, 

lien of receiver of, for expenses, 82, 83 



Printed by Wilkinson Bros., Ltd., 37-43, Green Lanes, London, N. 16-63668 



